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CHANCERY, 


1812, 53 Geo. 3. 



1812, 

BLYTH v. ELMHIRST. 0,^. 31. 

The Master op the Rolls, ybr The Lord 
Chancellor. 

A BILL having been filed by the Plaintiffs, as Yen- Reference of 

dors, against the Defendant, as Purcliaser, for a Tttle before 

specific Performance, the Defendant by his Answer, ad- Decree only, 

mitting the Agreement, aliedged Laches on the Partof the where the TitR 

Plaintiffs, in not compleating their Contract in doe Time, alone** dis- 

as a Ground for his not being compelled to perform it. P®*®** * t^^nsed 

A Motion was made by the Plaintiff, for a Reference 

the Master, to look into the Title. , 

chaser on other 

• TV I. j Grounds re- 

Sir Samuel Romilly, Ind Mr. Horne, for tne Defend- 
ant, resisted the Motion, as*unusual; where other 
ters arc in Dispute, besides the Validity of the Title. 

The Defendant insisting by his Answer upon Laches, the 
Plaintiffs at the Hearing may be entitled to no Decree; 
an^ tlie Reference therefore is premature. 

VoL. I. B Mr. 
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ELMlIlIlk' 


Hartf and Mr. Parker, in support of the Motion, 
t|;iat the AppUcetioi^ was sanctioned by recent 
Ji^ of the Lord Chancellor; and desired Time to 


vv 




the Rolls. 

"must have Cases produced; for the Practice, 
e any such Practice, has been very recently in¬ 
troduced. hhve always understood, that the only Case, 
in which the Court would make such an Order, is, where 
the Title alone is in Dispute. 


Nov, 13. The Motion having stood over, that Authorities might 
be produced, was- this Da 3 ^ mentioned before the hoid 
Chancellor. No Instance was produced: but it was still 
insisted, that such Orders had been made; and tiie Re¬ 
ference could do no mischief. 


The Lord Cii ancellob. 

1 do not recollect such an Instance: but 1 take the 
• Rule to be* this. Upon a Bill for the specific Perform¬ 
ance of an •Agreement, until that Practice, upon which 
this Application is made, was introduced, the first issue 
to be determined was, whether the Agreement is to be 
performed, or not; and accordingly the Decree is always 
^rrefaced by a Declaration, that the Agreement ought to 
be performed. Where the Defendant by his Answer says, 
there**is no Objection to the Agreement, except what 
arises froth the C rcumstanee, flmt the PlainlifT cannot 
make a Title, the Court haS conceived itself to have an 
Authority in the Answer, equivalent to that Declaration 
in its own Decree, that the Agreexdbnt ought to be per¬ 
formed : a Sort of Confession by the Answer, that it 
ought to be executed; and therefore upon such an Answer 

the 
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the Court haj go,ne the Length ot directing *a Re- 1912 . . ^ 

fercnce to the Master to see, whether a Title ean be 

made: but, if tlie Answer, t^pon Reasons solid orfrivoK ©. . • 

oils, insists, that the Agreement o^ht not to be execjited, EtMuias*. 

that puts the Plaintiff in this Situation; that he is io 

look into the Answer j and if he finds nothing in it, 

that will avail the Defendant to resist the Performance, 

he either sets down the Cause on Bill and Answer; qy, i^ 

there is any thing to di-;prove, takes another Course* 

Where the Record furnishes that Question, whether the 
Agreement should lae carried info Execution, unless the 
Objection is removed by Consent, that is the first Ques¬ 
tion to be decided; and 1 have no Hecollection of break¬ 
ing in upon that; the Partjj being unwilling, that it should 
be broken in upon ; and saying, he will have the Cause 
heard. In all the Orders, made before the'Vacation, the 
Defendant had taken Possession. 


The Motion was refused. 


Inn 
1812, 
Nov, 5, 

Chancellor. 

A PETITION, presented by Scfpiuel Griniks find Eli- Order under 
zubeth his Wife, stated, that by « Deed-Poll, the Statute 36 

dated the 25th of Novemltr, 1801, the Petitioner JE/tza-^ c. flO, 

. upon Psoof, 

that One Trustee was abroad, and absconding Bankrupt, and not likely 
to return, that the remaining Trustee should transfer Stock into the 
Names of himself and another Person appointed a Co. Trustee. 

B 2 ifeth 


/^‘williams BIRD. ' 

The Master of the Rolls, The IiOrd 



* 1814. 

W11.I.IAMS 

9. 

Bkno* 


CASES IN CHANCERY 

c 

leth GtimeSf by virtue of the Power, given to her by a 
Settlement, appointed George Sly and Joha Millard to 
be Trustee?, in the Place/M* Two other Persons, and to 
act in the Trusts of (he Settlement; that Millard^ who 
i^as appointed Receiver, invested certain Sums of Money, 
being Part of the Petitioner Elizabeth Grmes*s Share 
of the Rents and Profits of Real Estates, in the Pur¬ 
chase of different Sums to the Amount, in the whole, of 
in the 3 per Cent, Eank Jlmmitmi in the 
Names of Sly and Millardf upon the Trusts of the Set¬ 
tlement; and by the said Deed-Poll it was declared, that 
they should stand possessed of the said .£438:l&‘:Sd. and 
other Stock, and"oPthe Interest and Dividends thereof, 
upon the said Trusts; which'Funds remained standing in 
their Names^accordingly. 

The Petition further staled, that Sly became insolvent 5 
and absconded in March 1803, and a Commission of 
^ Bankrupt issued against him ; under which he bad been de¬ 
clared Bankrupt; that he never surrendered ; but departed 
the Kingdom, and went beyond Seas; and had not hi¬ 
therto returned ; that, if now living, he is resident in some 
^Foreign Country, and incapable of acting in the Trusts 

of the Settlement. 

( 

The Petition then set forth, that Elizabeth Grimes had, 
by another Deed-Poll, in lcl 2 , appointed Thomas Mit^ 
chellj a Trustee with John Millatd in the Place of Sly; 
ahd, si.bmitting, that by virtue of tire Act 36 Gso. 3 . 
c. 90 , as one of the present 'Jiusietsof the 

said'I'iust Funds, alone c’ony)etent under the Order 
of the Court to make a Tr.nnsfer into the joint Names of 
himself and Mitcheiiy upon the Trusts of the Settlement, 
prayed an Order accordingly. 

(a) Shaw V. Wright, 3 gave Occasion for this Act 
Ves, 44 } the Case which of Parliament. 

Mr. 
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Mr. Johnson, for the Peiitioners, stated, that the Bank 1S12. 
of England would hot suffer the Transfer to be made w.TTTt... 

^ , 0 ^ \yihLlAM 

without an Order; and suggested, whether an laquiry 

was necessary. . Bird, 

. I 

f"//;'M ast 15 R ^ the Rolls, upon the Affidavit of th?f 
Solicitor to the Commission, stating the F/icts of the 
issuing of the Commission, that the Bankrupt did not 
surrender, and that the Deponent has,been informed, and, 
believes, that the said George absconded from this 
Kingdom, and \vent«to Ametka, oy to some Parts beyond 
the Seas, and had never since returned, and is not fikely 
ever to return to this Kingdom, made the Order. 


1812. 

THE ROYAC.BANK OF .SCOTLAND, Ex parte. Nov. ii. 13*' 

T he Object of this Petition was to si.'pcrsede a Upon Petition 
Commission of Bankruptc}’, and that the Certifieate*to stay a Banld 
of the Bankrupts might be stayed. rupt’s Cer^. 

ca4:e Ailidii|te) 

Sir Arthur Piggott, and Mr. Cullen, in support of the 

Petition, applied for Leave to file an AlfidaVit. ' P*"®- 

sented, ad- 

% * 

Sir Samuel Eomillp, Mr. Hart, and Mr. Montague, for ™*^*^‘* oai/ ii^ 
the Assignees. Reply; accorif^ 

, ing to the Ge¬ 

neral Order 

Lord CfnANCfiLLOR. (lethAToc. 

It is now clearly settled by Lord l^osslyn*s Glra^ral Or- ^ f 

der (a).that a Petition*to stay a Certificate must be sup- . 

^ that a Petition 

(«; 12th Aprilf 1796, 2 Co. Ba. La. 292. stay ? Bank 

rupt's Certifi¬ 
cate failing is dismissed with Costs; unless Misconduct of the Bank¬ 
rupt. 


BS 


ported 



J812. 
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The 

JYAl. Baxk 

' Scotland, 
Ex 


ported by Albdavits, filed at ihe Time of presenting it ; 
which has been adhered to so tenaciously, that aVariation, 
I believe by an Order of mine («), has gone to this Ex¬ 
tent only ; that, if Affidavits in Reply are necessary, they 
may be made Use of, notwithstanding that Order; and, 
giving leave to file this Affidavit, 1 desire to be under¬ 
stood, that it is not my Opinion that such Affidavit, il 
tendered, could be read. 


Such being the Rule, I have done tijis without Scruple; 
where a Petition has been presented to slay a Ceitificate, 
and, upon the Pact, of a Debt, proposed to be proved, 
and the Bankrupt apj.lied upon the Ground, that it would 
not turn the Certificate, I have directed the Secretary, or 
the Commissioners, to look into the Proofs with that 
View; and, if they certified accordingly, I have not de¬ 
layed the Certificate, • • 


As fco the Petition to supersede the Commission, I see 
no Difficult}’ in ordering that Petition to be immediately 
heard, without Prejudice to wdiat may he urged, as to any 
Suit going on in the Court of Sesslou in Scotland, 


Kov, 13. The Petition, having been withdrawn, a Question arose 
as to the Costs. 

Sir Samuel Romilly, Mr. Hartf and'Mr. Montague, 
insisted;^it is almost of course, that a Petition to stay 
a Certificate shall, if ^dismissed, be dismissed with Costs; 
and, though this Petition had also another Object, it was 
a proper Case for Costs: a great Body, contending with 
Individuals; whose Certificate had been stayed; which 

(o) 16th Nov. 1806. 2 Ca. Ba, La. 294. II Fes. 642. 

would 
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would not have been peripitted, if ibe Lord Chaneelltyr 
had been aware that this Debt would not tain tlie Cer¬ 
tificate. 

Sir Arthur PiggoU and Mr. fallen^ denied, that it is 
almost of course to give the Costs; and contended, t&at 
this was not a Case, to be so marked : the Petitioners, 
Creditors to the Amount of j£58,000, residing at a great 
Distance; and unacquainted with the Practice here ; and 

the Certificate being stayed only a few Days. 

•• 


1812 . 

The 

Royae, Baj 
of SCOTLAI* 
Ex parts, 


The Lord Chancellor. 

• 

The general Rule certainly is, that, where a Petition to 
stay a Certified'e fails, the Petitioner pays th^ Costp ; un¬ 
less in the Transaction there is some Misconduct on the 
Part of the Bankrupt Here you have not fixed any 
Misconduct upon the Bankrupts; and therefore the Costs, 
Sf demanded, must be paid ; but merely by the Effect of 
the general Rule ; not as selling any Mark Ujioti the 
Conduct of the Petitioners. Bankrupts are frequently 
crushed by the Expence of supporting their Certificates 
which has produced the Rulc^ that they shall have the 
Costs, if the Opposition to the Certificate does nut suc¬ 
ceed ; unless in maintaining it there is some Species of 
* Misconduct; whieh perhaps may not a'ffect the Certifi* 
cate; but still may form a Ground for refusing the Costs, 


The Petition was dismissed wit]^ Costs (a]ft 

• • 

(a) Bx parte Gardner, Pott, 


B4 


STAINES 
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1812. 

hv. 11. l5. 


STAI^^E 


ES ». MORRIS. 


fender a Con. 
|ract for the 


r | IHE Bill filed in this Cause, prayed the specific 

1 . rerfonnance of an Agreement, entered into by 

ssignmcnt of Defendant, for the Purchase of Two Leasehold 

Term, whe- Dwelling Houses, Part of the Estate of the late Sir 

>* e jyi/iiam Staines. A specific Performance was decreed 

^ ’ at the Rolls; and, an Inquiry was directed, whether the 
a mesne As- _ , . , , . . ^ i 

Ignee the Pur Assignment, tendered by the Defendant, to 

jhaser must co Plaintiffs, on th^ 24th of December, 1807, for their 

^oflnt for In. JE^'^cutiop, was a proper Assignment. 

•u 

^nity against 

^yment of Ma^e.-^s Report stated, that the Sale w'as hy 

lent and Per. Auction, on the 10th of f^ovember, 1807, with public 
Iwmance of Notice, hi the Presence of the Defendant, and a particu- 
lorenants; lar notice previously to his Agent, that the Vendors, who 
liough he can- were dofciibed in the Particular as Executors and De¬ 
bt have a Co- visecs in Trust, would not covenant for the Title; as 
pnant for the Executors never did covenant farther, than that they had 
|tle from the done nothing to cucumber. By the Abstract of the Tide 
^ignor; as h appeared, that the original Lease was made on the 
|inganEse Rehruary, 1793, to George Clarke; who, hy a, 

|tor j and also Deed-Poll, dated the adlh of September, 1795, assigned 
express Sti- tjjg pj-emlses tQ gij. William Staines, for the Remainder 
of the Term, subject to the future Rent and Covenants, 
Thai Assignment, which was executed Ify Clarke only, 
contained a Covenant on the Part of Sir William Staines, 
for himself, his Executors, Administrators and Assigns, 

fWtivtJS m >« • V • 

Ir Question is Rent, and perform the Covenants, in the on- 

ginal Lease reserved and' contained bn the Tenant or 
Lessee’s Part; and to indemnify Clarke, his Heirs, Exe¬ 
cutors, and Administrators, from the same; and under 
that Assignment the Testator took the Premises. 


illation. 

^sts do not 
i^ovr the 
ent of the 
where a 


The 
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The Report farther stated, that, notwithstanding it was 
expressly agreed at the Sale, that the Pkintiffs w^uld 
not covenant for the Title, the Draft of the Assigntwnt, 
as prepared by the Defendant, contained on the Plain¬ 
tiff:*' Part Covenants, that they had d/ne no Act to encuia^ 
ber; that notwithstanding any Act by^the Plaintiff, 
by Sir William StaineSf to the contrary, the Lease was 
valid; that the Plaintiffs bad absolute authority to as¬ 
sign: for quiet enjoyment, free from all Incumbrances 
by them or Sir William Staines; (subject only to the 
Rent and Taxes); an& for father Assurance; with the 
following Covenant, On the Part of the Defendant: “ that 
*'be the said Thmms Morrk, his Heirs, Executors, 

Administrators, or Asjjgns, shall and will w/?ll and 
“ truly pay, perform, finro, and keep the Rents, Cove- 
** nants, and Agreements in and by the said «ia Part re- 
“ cited Indenture ©f Demise or Lease reserved and con- 
“ tained, and which, on the Lessees' Part, are or ought 
“ to be paid, performed, fulHlled, and kept, for or in . 
« respect of the said Premises, hereby assigned or in- 
“ tended so to be, or any Part thereof, from and after 
“ the 25th Day of December instant, for and during the 

“ Remainder of the said Term of Fifty-seven Years,*’ 

. » 

The draft was returned;all the Covenants on the Plain¬ 
tiffs* Part, except that they had done no Act to encumber, 
being struck out; but the Covenant of the Defendant to 
pay the Rent and perform the Covenants being left stand¬ 
ing. The Defendant's Solicitor afterwards sent to thg 
Plaintiffs’ Solicitor the Assignment engrossed; omitting 
that Covenant; but Hot communicating; that be had 
omitted it. That Omis^on being observed hj' the Plain** 
tiffs’ Solidtor, he returned the Engrossment and Draft -; 
insisting, that the Defendant's Covenant should be re¬ 
stored; and the Defendant on tire S4th o| December^ 

1807 , 


1812. 

SXAIMES 

V. 

Moanis. 



10 


CASES CHANCERY. 


1812. 

Staimsi 

V. 

Mobbis. 


I807« tendered' the Deed for Execution; as it stood, 

I 

without that Covenant. 

1 

The Master stated his Opinion, that the Indenture of 
Assignment, tender^ by the Defendant to the Piaintids, 
for their Execuiioo, wal *i proper Assignment. 


To that Report, an exception was taken by the 
Plaintiffs. 


Sir Samuel RomWy^ Mr. Raithbyt and Mr. Preston, 
in support of the Exception, cited Peinher v. Mathers («). 
Co, Liu. 231, C\L i^itt. S, 667. Shep. Touchst. 177. 



% 

Mr. Rnhards, Mr. Hart, and Mr. Hall, for the 
Master’s Report, cited, Walkei*s Case (6); contending, 
that, if the Jaie Sir William Staines had improvidently 
taken upon himself an Ohiigution, the Law did not cast 
upon him, it did not follow, that in Equity the Assignee 
was bound to indemnify him in respect of that Obliga¬ 
tion. 


The Lord Chancellor. 

I take the Circumstances of this Case to be, that there 
was an original Demise to Clarke, :iftcr\vards assigned 
to Sir JVflliam Si’uiies, and by that original Demise the 
Premises were of course let, yi< Idiqg and paying the 
Rent, and performing the Covenants: but beyond that I 
take ft,^bat there^wns an express Coveiiunt for Payment 
of the Ro(K and Performance of* the Covenants, and the 
Usual Covenant on the Fart of tiie Lessor, that the 


(a) 1 Bro* C, 6’. 52. (^) 3 Co, 22, and Sider. 

Jin, 402. 


Lessee, 
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Lessee, Paying the Rent, and performing the Covenants, 
should enjoy the Premises for the Term. Supposef'in- 
stead of an Assignment, actually executed by Clarke, the 
original Lessee, to Sir William the Question had 

occurred upon an Agreement between theirt for the Pur-i 
chase and Assignment of the Term: and a Bill, filed for 
the Execution of that Agreement. The Question then 
would be, what ought to be the Nature, Form and Terms, 
of the Instrument, by which that Agreement was to be 
specifically performed* 


18I2. 

WV—✓ 

Staikcs 

V, 

Idoaais. 


It is clear, that, where a Lessee covenants, that he, 
his Executors, Administrators and Assigns, will pay the 
,jRent, and perform the Covanants, though he parts with 
the Possession, and though many subsequent Assignments 
have taken place, he remains, in the," Case of an express 
Covenant at least, liable during the whole Term. As to 
an Assignee there are Two Ways of putting it. That an 
Assignee is liable during bis own Possession is clear: 
whether he remains liable, after his Possession determines, 
is a very different Consideration *. but the Point in such a 
Case as 1 have stated, a Bill for the specific Performance 
of an Agreement to assign, would be, whi^t is the equit¬ 
able Situation of the original Assignor and the Assignee, 
taking from him during the Remainder of the Term. 

In this Case Sii William Staines would be bound to 
enter into the ordinary Covenants for the Title; and there 
is no Instance of an Assignment, drawn with proj^r 
Caution, which is not made expressly subject t^ I^yment 
of the Rent and Perf^j^rmance of tHe Covenants, on the 
Part of the Lessee, his {Jxecutors, Administrators and 
Assigns, reserved; for thongh, if the Assignee should part 
with the Possession, the Lessor might not be able to reco¬ 
ver atLaw against that Assignee, yet, if the originalAssignor 

enters 


Lessee unUerj 
express Cove- , 
nant to pay the^ 
Rent, and per^l 
form the Co* 
venants, liable 
during the 
whole Term, 
notwithstand- 
ingAssign- 
mcfhts. 1 

Distinction aif 
to Assignee; 1 
though liable I 
during his uww 
Possession. ] 
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enters into a Covenant for the Title, and the Assignee 
takes the Premises, in the. Question, as between the As* 
sign6r and Assignee, the former has u Kight to say to the 
latter, ** you stand as between lus in the Situation, in 
“which 1 ofiigina:ly^stoo(i to the Lessor; and, i^. he 
“ under the express Ci^ucnant resorts to me, you taking 
“ the Premises from rnc, it is fit, that the Kent, if paid 
“ by me, should be reimbursed to me by you.” This 
produces these Covenants of indemnity. 

' I 

I • 

If therefore this stood upon Agreement, the proper 
Execution of such an Agreement would be an Assignment 
by C/arke, covenarying for the Title*; and Sir William 
Staines on the other Hand entering into those Covenants,^ 
implied and expressed, which are intendied on his Part to 
be executed,"where they arc both expressed and implied: 
an Assignment, not only , subject to Payment of Kent 
and Performance of the Covenants ; but the Instrument, 
executed and accepted by him, containing an express Cove¬ 
nant to pRy the Kent and perform the Covenants. Sir 
William S'aitieSi having accepted the Assignment, dies; 
and his Executors propose it to Sale. This is not a 
Case, in which the C.iurt will look at it with reference 
to the Considerations, that occur, where the original 
Contract is silent, as to what is to be done on the one 
Side and the other: but the Vendors bargaining in the 
Article of Sale, that they wi 1 not enter into a Covenant 
for the Title: the Purchaser upon the Conditions of 
Sa^e not bargaining, that by reason of that there shall 
be any'^oQ, the usual Covenants on his Fart abstracted 
om the Assignmen‘ 1 . I think farther, that tins would 
mot alter it; the Executors, Executors, would not be 
bciund to enter into such a Covenant; but by the express 
Terms they were not to do so. 

When the Draft was laid before the FlaintijSs’ Solicitor, 

these 
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these Covenants for fitle were struck out. The Question 
is reduced to this. 1'he Equity is clear, that he,*^ho 
takes an Assignment of a Term, shall take it, givfng a 
Covenant of Indemnity to the Assignor against the Pay¬ 
ment of the Rent and the Performance of the Covenants,’ 
and there is no Distinction between the Cases of Assign¬ 
ment by the original Lessee, and by an Assignee of that 
original Lessee; the Propriety of enforcing that Cove¬ 
nant being as manifest in the Case of the Assignee, that 
he may be indemnified in respect of his parting with the 
Possession, out of which the Duty to pay the Kent ac¬ 
crues, independent of actual. Covenant, as in the Case of 
Assignment by the original Lessee. ? It is however said 
here, that, as there is no Covenant for the Tkle, there 
can be no Coveniyit for Indemnity. I do not admit thati 
The Purchaser, knowing, he is not to have' a Covenant 
for Title, gives lij^rice accordingly for the Estate, with¬ 
out such Covenant. He buys the Covenant of the ori¬ 
ginal Lessor, and the Title, which the Executors of the 
Lessee can give him without the Benefit of such a Cove¬ 
nant as he would have had, if the original Lessee had 
been Lessor. Then why is the Assignor not to have a 
Covenant agaiinst the Rent ? The Purchaser knows, that 
the 7’itle may, or may not, be disturbed ; and if there is 
no Covenant for Indemnity against the Rdnt, the Conse¬ 
quence is, that the Lei^sor, having the original Lessee 
liable to pay the Rent for Premises, deteriorated per¬ 
haps by Fire, and the Landlord not bou.id to re-build, may, 
though he has llie I’ovver, decline to evict for Non-|A,y- 
ment of Rent; as the original Lessee, thou^i,,not the 
Assignee, may be able to pay ; and, if there is a mesne 
Assignee, and the original Lessee on making over his 
Title has got an Indemnity, why should not the mesne 
Assignee recover from the Assignee, who has the Pos¬ 
session, in respect of which such a Covenant is entered 
into! 



isil 

wy 

' SvAtiris 
«« 
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Not* 10 . 


It is said, Sir William Staines*$ Estate may not be 
liaUe. It would not be liable for tfie Value of the Pre¬ 
mised in the Case of Eviction by a Stranger : but then, it 
must be recollected, the Rent ceases. It is said. Sir 
William Staines woilid not be liable to Clarke : but he 
would dearly. First, he has taken the Premises subject 
to Payment of the Rent and Performance of the Cove¬ 
nants; and even without an express Covenant he could noi 
in Equity say, that he had taken from the Lessee an Assign¬ 
ment, subject to this Condition, that he would pay the 
Rent, and perform the Covenants;*and yet, holding the 
Premises, insist that the Lessee, as Assignor, should in 
his Place be subject to pay the Rent and perform the 
Covenai\ts; but it dues not rest upon iiis general Liability 
under those Words; as here is an express Covenant that 
Sir William' Staines will pay the Rent and perform the 
Covenants; and then even a Court of Law, certainly this 
Court, would not suiTer him to avail himself of the 
Circumstance, that he had not executed the Instrument. 
Unless he make out, that the Non-Execution was a Con¬ 
sequence of some Alteration, that notwithstanding the 
Covenant it was not intended, that he should take, he 
would either by the express or implied Covenant, be liable 
to Clarke, if called on by the Lessor ; and then, attend¬ 
ing to the Circumstances and Conditions of the Contract, 
and,the Equities of the Case itself, upon which the Price 
must be considered as calculated with reference to the 
Securities in this Court, if the Assignment is to be 
ei^ecuted, the Covenant for Indemnity must be inserted. 


The Exception was allowed. 

■ 

The Lord Chancellor.' 

Upon the Question of Costs in this Cause the Fact is 

admiited, that it was expressly stated at the Sale, though. 

tMt 
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that was not necessary, that ili<* Executors were not to 1813* 
covenant for the Title. I In* D aft of the Assignntinti Staiiim 

as originally drawn by the Defendant’s Agent, notWith- 
standing what had passed at tlie Saie, contained a Morris, 
Covenant on the Part of the ExcciUors for the Title, 

j 

Tite PiJiiniift's’ Solicitor struck ov.t that Covenant; 
leaving the Defendant’s Covenant for Indemnity; and 
both Parlies left the material Words, as they appear to 
me, in the IlaOfndu/Hf “ subject to Payment of the Rent 

and Performance of theCovtnants hem eforth to be paid 
*' and j)erformed on the Lessee or Tenant's Part,” 

The Draft, sent thus reformed, to the Defendant's 
Solicitor, was by him engrossed j without any Com* 
munication to the PlaintiH's omitting the Defendant’s 
Covenant, which was in the Draft, as se'.tled for the 
Plaintiffs, to paj^ the Rent, and perform the Covenants: 
which really in Point of legal Effect is u Covenant, upon 
which no Action can be brought, except by the Person, 
with whom it is entered into; and no Damages can be 
recovered, unless that Person has suffered Damage by 
being called upon to pay. Under these Circumstances, 
the Engrossment, thus tendered without any Cjinmnuica- 
tion to the Pl;iiiitiflr»* Agent, that the Covenant, which, 
he had left in the Draft, settled by him, had been struck 
out, whether properly, or not, is immaterial, 1 must hold 
accoiding to all professionui Conduct, that a C.mimu* 
nicatiou ought to have been made, that a Cinennnt, 
which according to the settled Draft was to be a Partjof 
the Assiguiuent, had been omitted in the Eni^rossinent. 

It is clear therefore, the Defendant ought to pay the 
Expence, occasioned by that: but the Question I have to 
decide is, not, whether t|)C Conduct of either Party was 
right or wrong up to that Period; but whether there was 
a fair Ground for Dispute as to the Insertion of this 
Covenant. The Costs of die Action against the. Auc¬ 
tioneer 
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StAiMrg 

9 . 

Monais. 


tidnieermust be paid by the Defendant, As to the Costs 
of ibe Soil in Equity, it is in many Cases very hard, that 
Costs should follow the Event of the Cause; yet all my 
Experience has persuaded me, that it is much to be 
wished that the Course of the Court was so. Certainly 
however that is not the present Course of the Court. 
Where there is a fair Case for Consideration, it is not the 
Course to visit the Party, who fails with Costs. Upon 
the Question in this Cause, which 1 separate from all 
Questions upon the Propriety of previous Conduct, my 
Opinion has never fluctuated : but, the Master having 
expressed his Opinion, that this Covenant ought not to 
have been inserted, {f.nd considering what passed at L;ivv, 
that the .Judges would not decide the Case, until they 
had the Opinion of this Court, and that professional Men 
have differed upon -the Question, it would he too pre¬ 
sumptuous in me to set such a Value upon my own 
Opinion by marking the Resistance of the Defendant with 
Costs. 


The Costs at Law therefore must 'be paid; and the 
Decree most be taken without Costs. 


r 18 U. 

I Nov, )2. 
Injanctiou 
liued by 
f^Ugor in a 


CHAPLIN V. COOPER. 

O N the Dissolution of Partnership between the Plain- 
t'ff^ and Defendant, the Stock in Trade, Book- 
Debts, and Good-Will, were assigned to the Plaintiff, in 


'joint Sad seve- 

«1 Bond ;the Coi.obligor not a Party. 

; Execution upon a joint Judgment, with Notice to the Sheriff of the 
Injunction, and Directions not to take the Plaintiff in £4uity, not a 
lirtBch of the Injanction^' 
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Consideration of s£l£OOf to be paid by Instalments ; to 
secure which, the Plaintiff, and Hamilton as her Surety, 
gave their joint and several Bonds to the Defendant, and a 
Warrant of Attorney to enter up J ucfgaient against then), 
as on a Mutuatus, 


1812. 

Chaplain 

p. 

Coop^ea. 


Judgment was accordingly entered up against the Plain* 
tiff and Humiltonj jointly. The last Instalment of £ 900 
having become due in Jpril lasr, the Plaintiff filed her 
Bill \ alledging Erior^ln the Amount of the Debts; pray^* 
iiig an Account; an Abatement out of the Instalment; 
and an Injunction to stay legal Proceedings ngainst the 
'Plaintiff. • 


To this Bill, Hamiltott was not a Party, 

• 

The Plaintiff obtained the common Injunction for want 
-of an Answer; restraining “ all farther Proceedings at 
** Law, against the said Complainant, touching any of 
the Matters in the Bill complained of, until Answer or 
** farther Order." 


The Defendant, after the Injunction was obtained, 
took out a Capias on the Judgment against the Plaintiff 
and Hamilton, jointly; but the Attorney gave writteji 
Directions to the SherifPs Ofiiicer to take Hamilton only; 
and not the Plaintiff; stating, that, as to her, there was 
an Injunction to restrain Proceedings. Hamilton being 
arrested on the Capias for jf904: l^s., two Motions 
were made; one by the Plaintiff; to commit*the De¬ 
fendant and his Attorney, for a Breach of the Injunction : 
the other by the plaintiff apd Hamilton, that, on paying 
the ,£904** 12s. into Court Hamilton might bp dis- 
A:harged. 

Mr. Hart, in support of the Motions. 

VOL. {. C 
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The issuing of a Writ of Execution is a Breach of an 
InwAinction; although the Party lie not actually taken 
under it. Upon this Principle, in the Case of Leonard 
V. Attwell (a)f a Piocceding a'ainst the Bail was held a 
Breach of an Injuudtion. This is a much stronger Case; 
and in this Instance the Etfccl of the Suit is gone by 
parting with the Money. 


Sir Samuel Romilfy,'&nd Mr. Shadwell, for the Defen¬ 
dant. ^ 

The Case of Leonard v. Attwell has no Application. 
This is the Case cf a Bill, hlod against an Obligee, to 
restrain Proceeding on the Bond. The Surety, who is 
not a Co-Plaintiff, thinks himself entitled to an Injunc¬ 
tion, when be is not a Party to the Suit. These are, 
indeed, his Motions. There was no Proceeding against 
the Plaintiff: the Sheriff being expressly directed not to 
take her, in consequence of the Injunction, which had pre¬ 
viously issued. 


Mr. Hart, in reply. 

The Case of Leonard v. Attwell is an Authority, ilia, 
any indirect Step is a Breach of the Injunction. The 
Defendant’s Intention, that the Plaintiff herself was not 
to be taken, is immaterial; the actual issuing of the Writ 
^against her being a Breach of the Injunction ; which was 
necessary by the Form of Law, to enable the Defendant 
to pFoceed against another Person, Your Lordship, if 
applied to, might have permitted the Defendant to pro¬ 
ceed against Hamilton ; but she had no Right herself to 
exercise that Discretion. 


Tht 


(a) 17 Fes, 385. 
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It is HOW clearly settled, thatjf an Injunction is ob- Coopr.a. 
laiued^by a Defendant at Law, who ha.s given ILiil, a 
Proceeding against the Bail is a Breach of' the Irijanction; 
but within iny ow'ii Memory that was not rhe Course : and, 
the Bail were obliged to rile a Bill theuisclves. The Alie- 
lation, I believe, began with Lord Thuil.w. but, there 
is no instance where, upon the Notion, that if one 
Obligor pays by Compulsion, the other will cither have 
to indemnify liim, or to contribute finajly to the Debt, 

It was ever held, that if one Obligor comies here alone for 
an Injunetion, without making the other either ar Co- 
PJaintiff or a De(jen4ant, a Procee<jiug at l^aw against 
that Co-Obligor was a Breach of the Injynction.* 


I B w^uh sH 
j4iJi«'l^by 


If there is any Breach of tlie Injunction here, it is in 
Vcspect of tile Writ of Execution against this Plaintiff': 
but tile Question is, wbelhcr substantially it is a Writ of 
I'xccuiion against her. When the Malion was first made, 
J thought it a Breach of the Injunction ; coix;eiving that 
ilie Writ of Execution, given to the Sheriff without any 
Instruction, was, upon his Receipt of it, a Command of 
the Law to him U) lake the Defendant; and wlmiher the 
Sheriff did, or did not, take lier, it would be a Proceeding. 
Jf however a Direction was given to the Sheriff not to 
proceed against the Person of that Defendant, and,Notice 
of the Injunction, restraining any Proceeding against her, 
that Defendant is nam^ in the Writ pro J'orm^ smd 
ex-necessilate; and it is in*ubsiance a Pracceding against 
the other Defendant only, *and therefore not a Breach of 
the Injunction. * 


The first Motion was refused j and, upon tlie second 
it was, by Consent of the Defendant, ordered, that on 

C 2 P»>'hig 
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paying the 904 ; 12*. into Court,'and undertaking to pay 
the Slieritf’s Poundage within Two Days, and the Costs* 
of both Motions, when taxed, UamUlQn should be dis¬ 
charged. 


Rolls. 

WORGAN I^YDER. 

Nov. 12. 4 


. , innllE Plaintiff, as Dowress, filed a Bill against the 
1 hoiigh, by 1 , ,, 

analogy to the Defendant, as Heir, for an Account j alledging 

Law *Costs do Applications to .him, and Refusals, on his Part, 

not follow a settle. A Decree having been* madf in Favor of the 
Deeree for Piaiutifi^ a Question arose, as to the Costs of the Suit. 


Dower merely, 
they were given 
upon vexat ous 
Resistance. 


Mr. Leach, for the Defendant, objected to Costs being 
allowed the Plaintiff; on the Ground, that they are not. 
allowed at Law , and that, upon this Head, the Jurisdic¬ 
tion of Courts of Equity is concurrent. 


Sir Samuel SamiHy, and Mr. Bill, for the Plaintifi', 
insisted, that the Rule applied to those Instances only, 
where the sole Object was to obtain an Assignment oi 
Dower. The Principle was clearly stated by Lord 
Thurlow, in Lucas v. Calcrajl (a), and does not a[)ply 

where 


^a^l Bro. C. C. 134, cifctl 
from the following Note of 
Sir Samuel Romilljf, 

In Chancery, * 
Lucas t. Calckaft. ^ 
20th Aprils 1782. 
Lord Chancellor. 
Where a Widow comei 


f ito this Court for the sin. 

e Purpose of having Dower 
''assigned her. Costs do not 
follow the Suit. 1 have been 
furnished with several Prece¬ 
dents; but not one, in which 
Costs have been given on the 
single Point. In Bills for 

Dower 
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where the Dowrcss has madey as she clearly had in the J8i2. 
present Instance every Attempt to settle ; sInd that wliire 
the Husband died seised, and the Ltlw gives Damages'for 
keeping the Dowress out of her Dower, the Law gives Ryder. 
Costs; and here the Dowress is intiil^d against the 
Heir to an Allowance for Dower for the time past. 

Tlte MASTER of the Roli.s observed, that, us in this 
Case the Widow had, without any just I^ietence, been 
vexatiously kept out of her Dower, she must have 
Costs. 

Dower separate Questions Course, with respect to set- 
of Title often arise, which ting out Dower only, 
may be conducted vexR* At Law a mere Writ of 
tiously, and so as to be the Right of Ddwer, or a Writ 

Subject of Costs; l)ut Costs to assign Doner, carries no 

are not to be given, as of Costs. 


ANDREWS®. PALMER. ' 


1812. 
Nov, 13. 


A motion was made by the Plaintiff, for the Puldi- Depositions, 

cation of Depositions, taken de beneem\ on the de hem 

Ground, that ihg Witness examined had sustained a ‘kc 

^ * Incapacity of 

the Witness, froi||a bodily Injury, to attend*at l.iiw, noi polj^ 
lished ; as they couW not be read* without Proof at the I rial, that fH« 
Witness was then unable to attend: but on the Affidavit of the Sur< 
geon as to the Probability of his Attendance an Order was made for 
the Officer to attend at the Trial with the original Deposition ;* to be 
tendered; if the Incapscify of the Witness to attend should be 
{H-oved. 


C3 


serious 
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serious bodily Injury, and would be. perfectly incapable of 
albendiiig a Trial at Law. 

fl 

Mr. Harty Mr. Wilsony and Mr. Healdy in support 
of the 'motion, contended, that the Publication, of 
Depositions, taken de Lene esse, might pass, where 
the witness was, from indisposition, incapable oi attend- 
ing the Trial. 

Sir Samuel Romillif, and Mr, Wetherdl, opposed the 
^Motion; on the Ground, that all the Applications for 
this Pur(iOsc were upon the Death of the Witness; but 
lUiere there is on^ a temporary Cause, preventing the 
Examination, which may^be removed, the Court will 
be extremely unwilling to order Publication. Tlic 
Witness Jitay recover, and be able to tiUend at ihr 
^ rial. 

The Lord ChAiNCi.llor, 

I have a Recollection of some Case, where this was 
)i!uch considered ; and L believe the Course taken v\as to 
on.'er the Office, in whose J’ossession the otiginal Depo¬ 
sition was, t(J attend with it at the Trial; and, if it was 

proved to thjB Satisfaction of the Court of Law, that the 
% 

Witness was unable to travel and attend, then the original 
Deposition should be tendered to be read in the Court of 
Law'. That gets rid of much Danger; as the Depo¬ 
sitions, if published, could not be read at Law, unless it 
was proved^ito the .Satisfactiori of the Court, that the 
Witm’^s^oukl not e.xamined at ftie Trial {'oj. In the 
one Way you have the Deposiliofl published, that ought 
not to be published, if that*Eaet shoukl not be esta¬ 
blished : in the other you have the Benefit of it without 


(«) See LuKeral v licijncll, I Mod. 284. 

Publication 
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Publication; unless it should be proved^ that it is neces* 1B12# 
s4ry. This Affidavit is too loose; that the Witnessn^ili 
not be able to travel for a considerable Time, The^ur- 

T3 * 

geoB ought to have made an Affidavit with reference to 
th^Time, when the Trial is to come on; pledging his 
professional Judgment to the Probability,that theWitness 
will not be able to attend at that Time. If the Affidavit 
was more precise in that res^iect, I think I ought to 
make such an order as I have mentioned. 

An Affidavit was afterwards produced more precisely 
worded; and the Order was made accordingly. 


R12. 

Nov, 14. l6. 

jpjl^ILLIAM STOCKLEY, being seised under three Spedfig p^j 
Freehold Leases from the Earl of Derby \ one dated fp^ance of 
1768 , of a Farm, called Gore's Tenement-^ another, p^rol Agree- 
dated in 1771, of a Farm^ called Slocldey's, consisting of as to 
a Messuage and several Pieces of land, amongst which Land: the Ef. 
were two Meadows, called Long Shoot and fertof a Famil 

and the third, dated in 1772, of Moss Lands, afterwards Compromi'ie < 
improved, and divided into Six Closes, culled the Mon doubtful 
Closes i b}'his \yill, dated the 3d Stplember, 1782, dis-1^'ghts; with 
posed of his Property in the following Terras: “ I gfve perform# 

and devise to my Son Beojaminf when he coftiet to the 

* session, and lil 

prove ments $ 

and Acquiescence near Nineteen Years : a third Person being permitt 
to act upon his Conception of the Rights, not questioned at the tii 
hy the Defendant; who cannot object, that he acquies^red under £ 
pectatidns from thot Person; which were in Part disappointed. 

4^ 4 Age • 



CASES IN CHANCERY. 


181?. ** Age of Twcntyrone Years, all that my Messuage 6f 

** T^^ment, now in the possession o^ Edward Easier, as 
i* Facmer thereof,** subject to certain Annuities; “ 1 give 
SracKLET. ** devise to my Son Thomas, all that roy Messuage and 
** Tenement, wherein I now live,** subject aiso to certain 
Annuities. * 

The Testator died in SspUmher, 1782. At the Time, 
W'hen he made his Will, he occupied the Farm called Go V# 
Tenement, the two Meadows called Long’Shoot and 
Rnsh-Hey, and two of the Moss Closes ; and he resided 
in the bouse, Part of Gore's Tjpnemcnt ; the Residue of 
the Property comprked in the Lease of 1771» together 
w'ith the Four rentaining Jtfoiss Closes, alid a House 
thereon, Ueing held by Edt^ard Fostef, 

In JafCuar^,' 1^87, a Meeting took place; at which the 
Executors and Widow of theTesfafor, the Plaintiff Tho-* 
Thus Stockley^, the Defendant Benjantin Wtockle^, and 
Benjamm Stockley the elder, their Grandfather, were 
present, in order to settle the Affairs of the Testator. 

At that Meeting, Stockley, the Grandfather, stated to^ 
the Plaintiff and Defendant, that, as the Two Closes, called 
Long’Shoot and Rush-Hh^, were comprised in the Lease 
of 1771, it would be more conveiiient, that the Defendant 
should have them; and should give, in Exchange, the 
Four Closes of Moss Land, demised to Foster ; adding 
that he knew the latter were not so valuable as the former; 
bu*. that be would make Amends to the Plaintiff; to which 
Proposal the Plaintiff, who was then an Infant, and the 
Defendant, then adult, agreed; also that during Foster's 
Lease the Defendant should pay tlie Plaintifi' a certain 
Rent. ** 

The Defendant was soon after «>put in Possession of 
the Two Xyloses, called Long-bhoot and li%ish-Rey\ and 

had 
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liad ever since continued in Possession. * He also paid the 181 
Rent to thePlaintiiir until the Expiration of Foster’s Lease « 
la Fdtuarijf, 1789; when the PitintifF was put intoIPos- ^ 

session of the Four Moss Closes, and had ever since con- Stocklet 
tinued in Possession of tl)em; as also of the other Two 
Moss Closes, and of the Messuage and Freniises called 
Gore’s Tenement, comprised in the Lease of 1768: but 
no Conveyance had ever been executed by the PlaintiiFor 
Defendant, either of the Four Moss Closes, or of Long^ 

Shoot and Rush~Hey, 

0 

The Defendant having commenced an Action of Eject¬ 
ment to recover the Four Closes of ^oss Land, and the 
House thereon^ the Plaintiff^filed his Bill; insisting, that 
if any Doubt could arise on the Construction of the Will, 
he was entitled to an Execution of the Agreement, upon 
Part-performance and Acquiescence for nearly Nineteen 
Years, and IinprWmcnts by him; that Stockle^f the 
Grandfather, had left the l)efendant a Moiety of an 
Estate at D«r«co{/gA / which he would not have done, in 
case he had suspected that the Defendant would have en^ 
deavoured to set aside the Agreement; which Estate the 
Defendant now enjoyed ; and praying a specific Perform¬ 
ance of the Agreement, with the consequential Direc¬ 
tions fur mutual Conveyances. 

> 

The Answer insisted, that the Testator, by the Words 
ef.his Wit], bequeathed to the Plaintiff only the Messuage 
or Tenement, where he then lived; aud that the Lands, 
belonging to S/ecA/ey’s, at tliat Time in the^Occupa-< 
tiou of the Testator, were not included; but only such 
Lands, as were usuully^eld with Gere’s lenemenL The 
Defendant admitted the Mteting; but stated, that on liis 
objecting to the I'roposal, made by his Grandfather, the 
latter in a threatening manner said, that he would force 
the Defendant to be quiet; or would leave him worse; 

from 
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from \thicli tlief Defendant apprehepded ihat ffis Grand- 
fai^r would alter his Will, by which, as the Defendant' 
had Reason to believe, tlie whole of the Estate in Bun» 
cough was given to h’m; and, therefore, becNtuse he stood 
very much in Awe of his Grandfather, he forbore to yrge 
his Claim any more. The Defendant denied the Agree¬ 
ment, and the alledged Acts of Part-performance; but 
admitted, that the Plaintiff had got into Possession of the 
Four Closes of Moss-Land, and was still in Possession of 
them; the Defendant being restrained by the Threats of his 
Grandfather, who died in 180.5, from sooner asserting his 
Right to the Moss jClo^es. He farther staied, that he was 
under the original Vti ill, made by his Grandfather, to have 
taken the whole of his Estates; and that his Grandfather, by 
revoking his original Will, and giving tjie Defendant only 
* a Moiety of the Estates, the whole of w'hich were at 
the Meeting promised to him abBoliiteRybad deceived and 
disappointed him; and he therefore submitted, that he 
was no longer bound-to acquiesce in the proposed Arrange¬ 
ment. The Defendant also insisted upon the Statute of 
Frauds (a) in Bar to the Relief, sought by the Bill. 

The Decree made at the Rulfs on the 27th of June, 
1SC9, which, it was admitted, had not been drawn up,ac¬ 
cording to iHe Intention of the Court, directed, that the 
Biil should be retained for Twelve Months, and that the 
Defendant should be at liberty to bring an Ejectment for 
the Recovery of the Property, and proceed to Trial; and, 
dh the’Trial, the Plaintiff was not to se^ up the Statute of 
Llmitiiliftns: and the Injunction, which had been granted, 
restraining the Dclhndant from jiroc<‘rding at Law, was 
continued ; and all farther Directions ucic reserved, with 
liberty to apply in the Mtaij-time. 

' (a) Stit. CA. 2 &. 3. 


From 
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From this Decree the Plaintiff appealed to the Lord 
Chancellor, ^ 

Sir Samuel Romilly, and Mr. Belli for the Plaintiff. 


1812. 

SropKirEi 

V, 

« 

STOCKLtV 


T’his is a Bill to carry into Execution an Agreement, 
entered into a long Time ago ; but that Agreement has 
been acquiesced in, from the Period, when it was entered 
into, until the filing of the Bill; between Eighteen and 
Nineteen Years. The Defendant conceives, that he is 
entitled to extricate himself from the Obligations, imposed 
upon him by the Agreement, because the Grandfather has 
not given him till that he expected. ‘The Grandfather did 
devise to the Plaintiff and Defendant according to his 
Promise; and iris quite immaterial in what proportions; 
or what was the Value of the Estate, given to each of 
them. • 


In 1806 the Defendant for the first Time sets np a 

^ * 
Title, not only to the Property he gave, but also to that 

he received in Exchange ; contending, that the Device to 

the Plaintiff extended only to the House, in which the 

Testator resided; and not, as it must be construed, to the 

whole I'arni, occupied by him. Whatever may be the 

Construction that ought to be put upon the Will, the 

Master of the RollSf if bis opinion was, that the Defendant 

should proceed in Ejectment, .should have dismissed the 

Bill; as it proceeds upon the Principle, that the Plaintiff 

here has no remedy at Law. Nothing, indeed, canl)e 

tried by this Ejectment; the legal Estate of the Closes 

being certainly in the Defendant; and, the Object of thi> 

Suit to get a Conveyance from the Defendant of that legal. 

Estate. When the Circumstances are considered, that the 

Agreement was entered ijito under the immediate Auspices 

of the Grandfather, who has made a Dispo.iition of his 

own Property on the Faith of it; the long Aeqiiieacpnce ; 

the 
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Stoc^lev 

V. 

Stockley. 


the Construction of the Parties, especially the Defendant^ 
an Adult, at the Date of the Agreement: the Plaintiff is 
entitled to the Decree his Bill seeks; admitting that the 
Defendant would, at Law', be entitled to recover the Four 
J^oss Closes. The Objection from the Statute of Frauds 
is answered by the Fact, that there has been a Part-per- 
forinatic^. It is next contended, that the Agreement was 
made w'ith the Plaintiff, when an Infant: but every Agree¬ 
ment with an Infant is not void ; and the Plaintiff, when 
adult, acquiesced in, and confirmed this Agreement. The 
Defendant hitiiscif acquiesced in it, until the Death of his 
Grandfather; and then, as he has not got the whole of his 
Grandfather's Property, would disturb it: but suppos- 
ing the Agreement not beneficial to him, yet, having 
wailed until his Grandfather's Death, it would be a Fraud 
in the Defendant to impeach it; the Grandfather having 
made iiis W ill on the Faith of it. The Agreement was a 
Family Arrangement; to establisli the Peace of a Family; 
and in this respect the Case resembles Stapilton s^Stapil- 
ton («). The only Difference isy> that the Grandfather 
here held out, that he would make a Provision* 


Mr. Martin, and Mr. Iletfs, for the Defendant. 

Tlie Closes* Ziong-Shoot and Ruth-ITet/ were not de¬ 
mised by those Names: nor mentioned by those Names in 
the Will. This Agreement was intended us an Exchange; 
which is not immaterial; since, if the Plaintiff was ejected 
fram the Closes he received in Exchange, he would be 
entitled^ to recov'er those he gave. One of the Grounds, 
on whieli the Plaintiff s Claim to a specific Performance 
rest, is, shat the Defendant takes an Advantage under 
his Grandfather's Will. That'is not in Proof; neither 
does any Thing appear on the Face of the Will to cor- 


Ca) 1 Aifc. 2. 


loborate 
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roborate’ the Assertion. This, therefore, is not an Agree¬ 
ment, specifically to be performed. As all the Six Closes 
either descended to the Defe ndant, as eldest Son and 
Heir, or passed to him as Devisee, there was no Consider- 
aWon for the Agreement. If the Grandfather proposed an 
Exchange, under a Misapprehension of the Parties* Rights, 
whuc Iniquity has the PlaintiflT? The first question, there¬ 
fore, is, whether any Consideration ever passed to the De¬ 
fendant; which might be successfully contended, if the le¬ 
gal Estate of the Tv^o Closes passed to the Plaintiff. The 
next Question is, whether this was an Agreement, entered 
into by Parties, cognizant of their Rights : such an Agree¬ 
ment as thi>, Court ought to perform. The Case of Sta^ 
pilton V. StapiUm differs from the present. That was 
the Csise of an actual Conveyance of the Estate ; a,^oIun- 
tary Settlement; where all the Pajrties weJe apprised of- 
their Rights. If these Parties had subsequently executed 
a Deed, the Defendant could have no Relief. The Pro¬ 
posal and Representation came from the Grandfather, ft 
would have been different, if the Proposal h^d come from 
the Defendant himself. 


] 812 . 

StockLET 

V, 

SipCKLET. 


Sir Samuel Romilfi/f in Reply. 


The Defendant says, that he did not enter into the Agree- 
aneiit; but that he was silent and forbore to urge his 
Claim, [f the Two Closes did not pass by the Devise to 
the Plaintiff, but descended to the Defendant as Heir, yet 
the Agreement is binding upon him. There is no Pre¬ 
tence for aliedging, that ihe Defendant was ignf>r 9 nt of his 
Rights. The Answej admits, that !ie was aware of them; 
but says he was induced tp accede by his Expectations from 
his Grandfather. The Plaintiff, acting on the Faith of the 
Agreement, has improved the Property in his Possession ; 
a Fact admitted by the Answer. The Grandfather ac- 
tiiiilly mtule a Provision on the Faith of the Agreement: 

the 
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1812. the Courr, therefore, will not disturb it, under ^11 these 
Circuaistjinces. Whether the Grandfalher left to the De- 
^ feiidaM; ihe particular Estate, which he promised, is imma- 

^TpcKiET. *®*'*“1* It ii» sufficient, that the Defendant took that Pro-i 
mise as the Consideration ; and whether it was realised, 
or not, is of no Consequence. His Expectation being 
disappointed, he cannot resort to his original Right. 
With regard to the Defendant’s Character, as Heir, an 
Heir stands in the same Situation with a Stranger, as to 
Election. 


Nov, 16. 


ffmily Com. 
noise fa. 

Ned ; if rea- 
table, and 
l^n a doubt. 
'Right; eten 
Ehe strongest 
(e; as where 
Party was 
nk, at the 

ether upon 
lere Siippo. 
in'of Right, 
ing erro- 
Jis, Quaere. 


The Lord Chancellor. 

If this Cause can be determmed, assuming, that these 
Two doses did not pass by the Will to the Plaintiff, but 
that a Court of Equityought to determine jihem to be his, 
the Expence of a Trial at Law must be regretted. It is 
true, in Family Arrangehients this Court has administered 
an Equity, which is not applied to Agreements generally. 
One very strong Instance is the Case of Pullen v. 
Ready (a); where Legacies were given; to be forfeited 
by Marriage without Consent: one of the Legates did 
marry without Consent; a Famii}' Arrangement took 
place; giving that Legatee the Benefit of the Legacy, 
That Arrangement, it was suggested, was under a Mistake 
of the Law; that the Condition was only in terrorem ; 
which under the Circumstances it was not; and it was con¬ 
tended, that the Parties were not bound: but Lord Hard- 
mcke said, there,was the Will before them , and if they 
chose to ^cofisirue it, taking upon themselves the Know¬ 
ledge of the Law, he would hold them, hound. That Case, 
with the Passage in Cora v. Cor^ (i), which is certainly 


{nj 2 Atk. 5S7. 


(/») h Fes, 19, 


very 



CASES IN CHANCERY. 


s 

very stropg, that an Agreement to settle Disputes in aFu- 1812. 
inily, and a reasonable Agreement, should be inforcid Stoo^ey 
against a Party, who was drunk at the Time, and Slap’koH ^ 

V. StapillOH (tf), which, with al^ the able Reasoning in it, Stockley 
is also an extremely strong Case, lead me to the Opinion, 
that in these Family arrangements the Court does not 
quite go the Length of denying Relief upon the Principle, 
that prevails between Strangers. 

I had a Douhf, whether what is in SlapUlon v. StapiU 
ton (^), represented as falling from Lord Maccles/ieLI, in 
Cann v. Cann fc), could have been his Language. If a 
Doubt is raised between Parties as to their Rights, and* ad¬ 
verting to that Doubt, they come loan Agreement, and that 
is a reasonable Agreement, in Family Matters tht Court goes 
a long Way to carry it into Execution : but my Difficulty 
was, that there nyght be a Suppositioti of Right, without 
a Doubt upon it; (hat it would be too much to execute an 
Agreement, entered into upon such Supposition; if un¬ 
founded ; and the Words of Lord Maccle^eM, instead of 
** a Supposition of Right,*’ might have been, “ a doubtful 

Right but 1 observe in a Manuscript Note, that 1 have, 
the same Words are represented as those of Lord 
Maccle^eld. 

I should be sorry to decide this upon a View of the 
Case, that was not much pressed at the Rolls. The De¬ 
cree is admitted not to be drawn up, as the Master of llte 
Rolls intended; and must therefore be altered but 1 dp 
not hesitate to express^a strong Opinion, that the Defend¬ 
ant was bound under the Circumstances. This Family 
Meeting taking place after the Testator’s Death, it is im¬ 
possible to deny, that there was a fair Question, w heiher the 

(c) See i P, Will. 733. 

Twft 


(a) 1 Jtk. 2. 

(b) See 1 Jtk. 10. 
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Two Closes did, or did not, pass und^r the Description o/ 
“ llie Messuage or Tenement in the Possession of Foster^'* 
also, whether they passed according to the Intention of the 
Testator. It appears, at least, at that Conversation, that 
a third Person, to whom both these Parties profess to nay 
jAttention, must have taken for granted, that T/umas was 
entitled to these Two Closes; that such a belief was get 
nerated in the Mind of that third Person ; as he says, 
** Benjamin shall have that, which Thomas gives up; and 

Thomas shall have that, which Benjamin gives up." 
That is an Assertion by a third Person, speaking of the In-» 
ierests of the Two others, importing wiiat he thought, at 
least. If then he makes that Statement, and Benjamin 
admits, that at that Momtyit his Conception was quite 
otherwise, and that Thomas was not entitled under the 
Devise, tbeVe are C^ses in Equity Of a third Person deal¬ 
ing about the Interests of Two Persons, as to whom he in- 
terposes; asserting their Interests to be, as he describes 
them; and another Person, who, conceiving them to be 
otherwise, remains silent. 

It is clear also, that the Grandfather intimated to both 
Parties this, ^t least; that with regard to this A»^range- 
ment, pro[K)sed by him, and understood by him to be ac¬ 
ceded to, he meant to make some Disposition of his own 
Property; observing, that Thomas would have the worst 
of it; but he (the Grandfather) could set that right by his 
own Property. He is permitted, therefore, to act upon 
the Supposition, that an Agreement hadlakcn place, with 
regardJ 0 s.which he was to do something. Suppose then 
Thomas entitled to those Two Closes; and the Grandfa¬ 
ther liad given him nothing:^ could Thomas, after the 
Lapse of Nineteen Years say, that he had acquiesced under 
the Expectation of the Grandfather’s making uptp bint that 
Difference; and desire, as he had'^been disappointed in 
that Expectation, to be discharged ? He would have great 

difficulty 



CASES IN CHANCERY. 


33- 


Difficulty in maintaining that. Benjcnnin on the other 
Hand by his Answer'says^the Grandfather promiised to give 
him the Buncoiigfi Estate ; and as he acted under thcfEx- 
pectntioii of receiving a greater Bounty than has been 
given to him, therefore he shall take that Half of the Estate, 
wlf^ch is given to him; and shall take back his own Estate 
also. It would be very difficult for him to establish that 
Claim. 


1813. 
Stock LCf 

V, 

STOCKX.bT» 


Upon Two Grounds therefore I have a strong Opinion, 
that the Defendant i^ bound s 1st, that enough was before 
them to induce a Doubt upon the Question as to the legal 
Operation of the Will: 2dly, the actukl Intention; and if 
they bad a Right to determine by Compromise, w'ith re* 
gard, not only to the legal ERect of the Will, but the ac¬ 
tual Intention, there is enough of that to support the Agree¬ 
ment : but, if nq^, yet under the Effect of what passed in 
the Grandfather*s*Presence, and must have had an Effect 
upon his Intention through his Life, and what appears fron^ 
the Conduct of the Defendant to have been his Concep¬ 
tion of the Grandfather's Intention daring his whole Life, 
there is enough to bind him. 


The Decree was made according to the Prayer of the 
Bill. 


Voi.. 1. 


D 


FREEMAN 
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Nov. 13. 18. 


FREEMAN, Ex parte. 


Commission of rr^HE Petition stated, that on the 25th of September^ 
^Bankruptcy 1812, a Commission of Bankruptcy issued against 

not sujiersed. 2)aojs and Lloyd; and on the SOih the Commissioners 

General Order Purpose of opening the Com- 

I26th June, * mission j when Evidence was given of llie petitioning Cre- 
jyps) where, ditor's Debt, and the I'rading; and an Act of Bank- 
/due Diligence ruptcy was proved against Davis; hut Lloyd, having oh- 
being used, the talucd ruformation of the Commission, removed out of 
^judication Way, and concealed. Two Persons of the Names of 

bykee-hi^Fvi Osman; who W'ere capable of proving an 

dence out of Bankruptcy on h'i« Part. The Commissioners, 

the Wily, A being^attended by either of those Persons, adjourned 
Writ of ^Saper- their .Meeting until the 8th of October; to give a farther 
sedeas and a Opportunity of proving an Act of bankruptcy against 
new Conimis- Lloyd. The Commissioners* Summons was served on the 
Sion being ob. gj-ji q£ October upon Strattett, requiring his Attendance 

disclosing **rhat * which he did not obey; but wrote to his 

an Attf.nd&oce > acknowledging his Determination not to appear 

had b(‘en or. ^ evidence against Lloyd; admitting his Concealment to 
derod upon a be with thauView expressly ; and requesting the Answers 
Petition lo to his Letters to he sent to Lloyd. Of Osmats^a Place 
compel the At- of Residence no Trace could be discovered. In cons&> 
tendance of quence no Act of Bankruptcy could be proved against 
Witnesses un- On the 8th of October the Commissioners farther 

Commission ^s^^ourned their Meeting, in order that a Petition might be 
the Writ was P*’®**®"*^ *0 th® Great Seal to compel the Attendance of 
^^uashed, and StraKeA and Oman ; and to enlarge the Time for opening 
the second ^"<1 proceeding in‘the Commissipn. On the 13th of Oc> 
Commission tober an Application was n\ade for a Special Order to 
enlarge the Time for opening the Commission: but the 
Agent was informed, that such Application was unusual. 


superseded. 
No second 


Commiasion of 

Bankruptcy to be sent to the Lord Chancellor without a note of what 
has passed in the first* 


The 
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The Petition was p/esented; and was on the l6tU of 
October answered for the next day of Petitions; antf 
Copies were served on hhyd aud Straiten. Osman and 
Straiten ccntinning to absent ilHin^eivesy and no Act of 
Bankyjptcy being proved against the Iknkl'uptcy 

had not appeared in the Gazette, when the Twenty-eight 
Hays, under the General Order (a), expired, on Friday, 
the S5d of October: but Notice was given at the Bank¬ 
rupt Office of the Intention to proceed in the Commission 
without Delay; when the Attendance of the Witnesses 
could be obtained under the Lord Chancellor*e Order; 
with the Commissioner's Certificate of the Facts. 


1812. 

FaCEMAN, 
Fx parte. 


The Solicitor to the Commission, finding on Monday 
the 26th of October, that another Docket was struck 
against Davis and Lloyd, entered a Ca.veat; and served 
the Solicitor, who 'struck that Docket, with a Copy of 
the Petition, presented and answered; giving him Notice, 
that an Application would be made to the Great Seal on 
the 31 St of October to hear that Petition ; and, that the 
Commission, already taken out, would be proceeded in, 
as soon as the Attendance of Straiten and Osman could 
be obtained under the Lord Cftancellor*s Ord^; On the 
same Day the Solicitor, who struck the second Docket, 
gave Notice to the Solicitor under the existing Cominis-p 
aion, that a Pocket was struck; and that a Commission 
of Bankruptcy had been accordingly prepared by the 
Secretary of Bankrupts; and would that Evening be for*, 
warded to the Lord^haneellor, 


On the 28th of Octoh^ the Commissioners, finding, 
that Strdlten could not be prevailed upon to attend them, 
notwithstanding he was within Three Miles of the Place 
of Meeting, and a Chaise had been sent for the Purpose 


idl ifitk 1799» 9 CookeU Bask. Law, 572. 
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of conve5’ing him, proceeded to take the Evidence of 
another person, Jnn Davis; and upon that Evidence 
declared both Davis and Lloyd Bankrupts, A Copy of 
that Declaration was forwarded to Town ; to he inserted 

A 

in the Gazette : but, when the Agent applied at the,Bank¬ 
rupt Office, the necessary Signature was refused ; on the 
Ground, that a Writ of Sup’rsedeas and a new Commis¬ 
sion had been sealed. On the Evening of the 26th of 
October a special Messenger was sent to the Lord Chan¬ 
cellor ^ then in Dorsetshire ; and on the 28th of October 
an Order was made to supersede the first Commission, and 
for the issuing of the second Commission; the Circum¬ 
stances not being disclosed to his Lordship. 

( 

This Petition, allcdging, that Lloyd had kept back the 

I 

Witnesses to prove the Bankruptcy against him under the 
first Commission, in order to prevent its been opened 
within the Time, required by the General Order, and that 
another Commission might be executed in London, in the 
Vicinity of his immediate Friends, and conducted by his 
own Solicitor; that the Principal Creditor and principal 
Part of the Partnership Property were in the Neighbour¬ 
hood of. 'Melksham ; that the first Commission was pro¬ 
ceeded in as far as under the Circumstances it could be; 
and was intended to be prosecuted without Delay, as soon 
as the Attendance of the Witnesses could be compelled; 
prayed, that the Writ pf Supersedeas may be quashed; 
and a Writ of Procedendo may issue upon the first Com¬ 
mission ; and that the second Comznission may be super- 
sedeef. 

Sir Samuel BjomiUy, and Mr. Wray, for the Petitioners. 

. There has been no Neglect whatever on the Part of 
those taking out the first Commission. This application 
falls, therefore, imlnediately within the Case Ex parte 

Ellis; 
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Ella (a) i where youjr Lordship held, that a Declaration 
in the Gazette was not in every Instance necessary u^er Fueemait, 
Lord Lotighloroagh^s Order. Where a Party has Notice Ex parte. 
of the Intention to proceed in the first Commission, he 
shalj not avail himself of the Circumstance, that it has pot 
been inserted in the Gazette, The Spirit of the Order 
has been complied with: and your Lordship will deter¬ 
mine on the Circumstances; as in Ex parte Leicesterf Ex 
parte Layton and Hardwicke (l>), and Ex parte San- 
den {c). This Pointy seems to have been decided in a 
Case, cited at the Bar in the Atgument of Ex parte Lei¬ 
cester. What is the Meaning of the Words “ Want of 
“ Prosecution” in the General Order ?»Do they import all 
possible Diligence and Exertipn ? 

Mr. Leachf and Mr. Heald, against the Petition. 

• 

The second Coipmission issued conformably to Lord 
Eosslyn*s General Order, which gives an absolute Right 
to sue it out after the Expimtion of the Twenty-eight 
Days; and there is no principle, upon which an innocent 
Party can be deprived of the Advantage he has so ob¬ 
tained. What Means had the Solicitor, suing out this se¬ 
cond Commission, of trying the Truth of th^ Assertions, 
contained in the Notice, given to him ? Those Assertions 
might be a mere Instrument of Delay. C!an the mere 
Circumstance of presenting a Petition repeal the General 
Order? The Case Ex parte Ellis has no Application. 

There was an effectual Prosecution of the first Commis¬ 
sion ; and the Advertisement in the Gazette was there phy * 
sically impossible. In Ep parte Sandcn the Credkoi was 
acting in the Breach of J^is own Engagement. The Cir¬ 
cumstances of the Case, ched in the Argument of Ex 
parte Leicester, do not appear; but it seems to have 

■e 

{a) 7 Ves, 115. (e) Rotate Ba. Ca. 85. 

(b) 6 res. 429. 434. 

D 3 turned 
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1812. turned solely upon this: that the Order merely was eh- 
FinEtMAur, but the Writ,of Supersedeas was not actually 

Ex parte, sealed. 


The Lord Chancellor. 


Aon, 18* Under the first of these Commissions a Meeting took 
place within Five Days for the Purpose of prosecuting 
that Commission ; and was adjourned on the Ground, that 
the Attendance of these Witnesses eould not be procured} 
and upon a Petition to me I made an Order for the Hear¬ 
ing of that Petition; which in consequence of the Season 
of the Year, when*that Order was made, could not pos¬ 
sibly take place before the Expiration of the Twenty-eight 
Days under the General Order. As far therefore as that 
can be considered *the deliberate Act of the Lord Chan- 


Psrtirular cellar, it amounts to this; that particular Circumstances 
circumstances would lake a Case out of the General Order; and there 
vould take a js no Doubt, that, if this Court had been then sitting, or 


C.ase out of the jf | had been in Town, or at a Distance, which admitted 


f«eneral Order 
26th June, 
1793. 


7 easv Access to me, I should have made an Order for an 
almost immediate Attendance; with the View to give 
Effect to the clear Purpose fide to execute that Com¬ 


mission. 


Proof of an 
Act of Bank, 
rupfey, &CC. 
warranting the 
Adjudication, a 
sufficient Pro. 

Cf eding within 
thf' GeaeraiOr. 
di r {20th June, 
1793); pre- 
Tcoting a*Su~ 


Upon the Affidavits more Diligence could not have 
been applied for that Pui^ose after the Discovery, that 
firm Davis could prove an Act of Bankruptcy by Lloyd. 
Her Deposition proves unquestionably one or more Acts 
of Bifnktuptcy. That therefore*would have been within 
the Authorities a Proceeding; < if the Writ of Super¬ 
sedeas, and the second Commission, had not been pre¬ 
viously sealed. From Recollection of the Time of the 
Day, when I ordered the Sjeal to be put to that Writ 
and Commission, it was previous to the Declaration of 
Huokruptcy upon that Evidence; and though I do not ap- 


pcnciieas. 


prehend, 



CASES IN CHANCERY. 


|)rehendy that Instruments are considerefl as sealed, for the 1812. 
Purpose of proceeding on them, whilfe reir aiuing in the I£rd 
Chancellor's Hands, I most consider these Instrumentsas Ex parte 

sealed from the Moment when they were ddivered to the ingtrumgj,^^ 
Messenger, who called for them; which is the strongest considered 
Way I can put it for those, who support the second Com- gg sealed for 
mission. U,g pQrpogg 

proceeding on 

Had I recollected, that upon the Iflth of October I had the®# while 
actually ordered an /attendance upon a Petition, stating remaining in 
the Reason, why the first Commission was not effectually t^^LordChan^ 
prosecuted, and praying a Hearing upon a Day, evidently r Hands] 
on Calculation long subsequent to the Expiration of the 
Twenty-eight Days, I should have considered, whether, 
attending to the true Meaning of the General Order 1 
should have n^ade that Order of Attendance f and, if my „ ^ ^ 

Opinion bad coqtinued, that the Order was right under 
the Circumstances, and that I Town, have 

ordered an immediate Attendance, with the View of giving Com, ’ 

Effect to the Prosecution of a Commission, intended to be mission of 
prosecuted, I should not have put the Seal to the Writ of Bankruptcy 
Supersedeas and the new Commission: or, if it had ap- considered as ' 
peared to me, that my Order ought to have no Effect, I sealed from De.! 
should have accompanied the sealing of the second Com- livery to the ! 
mission with an Intimation to the Bankrupt Office, that Messenger. * . 
the Order issued by Mistake; and the second Commission 
ought to stand. I bad however, and it is not surprising, 
no Recollection of the Circumstance, that I had made 
the Order in that Case; and Received no Intimation to thft 
Effect. 


The Notice to the Commissioners, acting under the 
second Commission, of course could have no Effect. It 
is clear, that after a Writ of Supersedeas, and a second 
Commission, actually issued, those Commissioners were 
hound to proceed; and no Notice ought to stay their 

X) 4 Hands. 
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]8ff. H^nds. As to the rest of the Case, upon these Affidavits 

FaBEMAN cJcar, that*S/rat/#n could have proved an Act 

JExpurU, ol^aukruptcy; and that, whether by concert with lAoj/d^ 

or not, under whatever Influence or Feeling, he himself 

states, that he was determined to keep out of the Way of 

giving any Testimony, that could affect Lloyd, It is im» 

possible also upon this Statement not to conclude Lltyd*^ 

Object to have been, that this Commission in the Country 

should not proceed. He defends that, as a proper Object; 

as the Commission would be better executed in London, 

and it is extremely difficult upon tKese Affidavits to say^ 

that Lloyd, at least, did not know, that a Proceeding was 

actually had under^ his Bankruptcy; if those, who have 

taken out the aecond Commission, did not know that* 

« 

Taking the Delivery of the Writ of Supersedeas and 
Commission to the* Messenger to be a Delivery to the 
Party, though they remained in the Bankrupt Office until 
after the Declaration of Bankruptcy under the first Com-> 
mission, the Question has been argued as to the Right 
under such Circumstances to have a second Commission : 
a Right, dispensing (for so it must be put in this Case) 
with all intermediate Proceeding by the Lord Chancellor 
himself within the Twenty>eight Days; and avoiding the 
Effect of all such judicial Proceeding. The Questions, 
whether notwithstanding any intermediate, judicial, Act of 
the Lord Chancellor the issuing the Supersedeas and new 
Commission shall fix the Party with Costs, and whether 
it is ipso facto equivalent to superseding the first Com¬ 
mission, the Party having a «Right so to consider it, arc 
foe only petfecvly'distinct. None of the Bankrupt Statutes give 
persedeas of a Direction as to superseding Commissions except in the 
Bankruptcy by Creditor, privptely receiving Part of his 

Statute is in the Instance of the Creditor, privately receiving Part of 
his Debt; giving the Bight; and leaving no.Discretioii in the Lord Chaum 
teller f who in all other 9*ses, considering t£e Commission as an Ac. 
tion and Eiiecution in ti^ 6rst Instance, eiercises the same discretion, 
try Power over that Species of Execution, as other Courts. 


Debt; 
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Debt; in which Case it is expressly deckled (n), that the 
Commission shall and may be superseded; giving thC 
Right to the Party; and leaving no Discretion in ffiT 
Jj(^d Chancellor. As to all other Cases, the Court is in 
the Habit of considering a Commission^ of Bankruptcy 
as, what it is frequently called, a Species of Execution; 
an Action and Execution in the first Instance; and over 
that Species of Execution this Court has conceived itself 
to have the same discretiqpary Povrer as other Courts have 
by interposing to prevent an unlawful Use of the Law. 


Frbiiia.W^ 
Ex parte* 


This Jurisdiction was very early, and very properly, ex- Fraud inferred 

ercised in a Case, where the Court inferred Fraud from from not pro* 

not proceeding with a Commission fornix Months: Ex- seeding with a 

parte Puleston fbj. If this Creditor had been speculating of 

loosely upon the possible Proof, that might be made some fo* 

way or other, by some Person or other, who might be 

found, I should not have thought this like those Cases 

where I have ordered Persons to attend the Commissioners; the^At. 

to prove some specific Fact (c); for Instance, a Witness to 

the Execution of a Deed: but there is no Doubt, that . 

’ opening a Com> 

these Persons would have been able to prove an Act of 
Bankruptcy. There is no Suggestion, that they could not: ggntfupjgj,. 
on the contrary there is a Confession, that they kept out prove some spe. 
of the Way on Purpose. ^ cific Fact: noi 

Up to the Year 1793 we may collect from this General 
Order, that, if Eight Gazette had been published, after 
a Commission is8ued,without any Proceeding, it was super- 
sedabie. Isay, i^ was supersedahle; having laid down,* 
upon Grounds, that still wppear to be satisfacto|y,^that 
there is a great Distinction between a Commission super- Distinction be 

(fl) Stat, S Geo, 2. c. 30. s. 2^ (cj Ex parte Hiegins. 

m iP. mu. m. lire,.*. 7"°" 

persedeable and superseded. ruptcysu 

Discretion of the Lord Chancellor in the former Case ; with refefrenci 
to the Object: to prevent Fraud. 


sedable 
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7A12. sedate and one, as to which it is,declared, that it shall 
FanifAK superseded. Up to the Date of this Ge- 

Et parte, Order the Rule was one as imperative as that, 

which has since prevailed: but it was not a Rule, that 
left no Opening to the Exercise of the Lord Chanc^lor^i 
Discretion; and, if it had, it would have been a most 
unwholesome Rule. It was a Rule of Practice, laid 
down for the Purpose of preventing Fraud in the Ad' 
ministration of Bankruptcy by not proceeding in the 
Execution of Commissions; and can a Rule, established 
with such an Object, be converted into a Protection to 
Fraud, by preventing the Execution of a Commission, 
intended bond fide to be executed according to the £xi' 
gencies of the Law ? 


This General Order applies to the Case of a Solicitor, 
who could not execute the Commission for a given Time; 
and found it necessary to take out another Commission 
upon the Petition of some other Creditor; leaving it 
quite open to the Lord Chancellor*^ Discretion to issue 
a Supersedeas or not; as one Lord Chancellor could not 

' lay down a Rule to compel his Successors to issue it. A 

Commission of ^ i . t. 

_ Commission may be supersedabJe ; but cannot be super- 

an ruptcy, ^ Petition, and the Writ issuing ; and this 

under the Ge that in the Petition it is not necessary to state 

neral Order j^ore than, coupling the Words of the Order with the 

(26th June, Affidavit, that it does not appear from the Gazettes, that 

1793) not su- Party has been adjudged a Bankrupt within the 
perseded with- «Time; and that is primd facie Evidence, upon which 
|Out Petition, the Sup^sedeas will be granted. The Order ascertains 
pmd the Writ clearly the Priority between a Solicitor, suing out a second 
Issuing } which Commission, and the Solicitor,^ who, having sued out 
is subject to ' 

the Lord ChaneeUot** Discretion ; but Affidavit, that it does not ap¬ 
pear from the Gazers, that the Party has b^en adjudged, a Bankrupt 
within the Time, is itoflicient primd facie Evidence. 

Priority of a diffirent Solicitor for another Commission. 

the 
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the first, desires, not to prosecute that Commission, 1813* 

to sue out another upon the Debt of some other Cred^r. 

It is evidence of the Inclination of the Court to hold 

him to the strongest Proof of his Purpose iona fide to preyent j 

prosecute the first Commission; but whether it was/ ^'^Supersedeas ual 

was not, to be prosecuted, can be collected by Inference Berthe General 

only. This Order has not determined tliat Question any Order in Banid 
more than the other Orders 5 which have not according to ruptcy, (26th \ 
my Recollection of them gone the Length of prescribing, June, 17g3)thl 
that the first Commission shall not, even if it ought, to strongest ProJ 
proceed. required of th< 

Purpose bofiAi 

In Ex parte Leicester^ and Layton And Hardwtcke prose-i 

this Subject was considerably discussed with reference to Com-1 

many Cases, that may be pul, in which this Interpretation niission; pre- | 
of the Order, that in no Circumstances whatever yor vented by Ac-1 
shall be at Liberty to shew Proseculion of the Commis- cident, IllneisJ 
sion, as far as cah be, and nothing except Adjudication Adjudication • 
and the Advertisement in the Gazette, is a Prosecution, too late for thi 
would be most unwholesome. Suppose Sickness of a Gazette, &c» 4 
Commissioner, or a Witness; a Witness, coming to give 
Evidence, prevented by Accident; that the Commis¬ 
sioners had, as in Ex parte Leicester, gone the Length 
of Adjudication; but it had not got iMo the Gazette* I 
have still the Opinion 1 held in those Cases .and Ex parte 
Ellis (/>); that, notwithstanding the second Commission, 
that Circumstance being accounted, for, and enough ap¬ 
pearing to satisfy the Meaning of these Words ** for Want 
“ of ProsecutionJ' the first Commission might stand; ami 
that Lord Rosslyn could not have intended, that there could 
be no Exception; even df Cases, w|iich it was tHe very 
Purpose, and Policy, aftd Meaning, of that Order to pro¬ 
tect; and in one of those* Cases Sir Arthur Piggott has 
well stated, upon antecedent Authorities, that these 
General’Orders were never intended to exclude the Con- 


(d) 6 Fes, 429. 434. 


(ij 7 Fes. 13d, 

sideration 
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ms, 

FaKBMAN, 
JSx parte. 


sideration of Cases, where the Propose wm defeated, 
i\^bjan Intention to abandon it, but by Means, adopted 
to make an honest Intention to prosecute it ineff<»:tua}« 


It is proved, that there are a Debt, a Trading, ^nd 
an Act of Bankruptcy, that will sustain this Commission. 
It is not denied, that there are Witnesses, who could 
prove various Acts of Bankruptcy hy lAoyd. Was the 
Party not prosecuting the Commission with Fidelity, 
when, knowing, there were Two Witnesses, who could 
prove Acts of Bankruptcy, he had not found out a Maid¬ 
servant; whom he afterwards discovered by Accident; 
and within Forty-eight Hours produced before the Com¬ 
missioners at Melktham ; an^ by her Evidence, within an 
Hour or Two after the new Commission issued, proved 
an Act of Bankrupmy : the other Witness acknowledg¬ 
ing, that he kept out of the Way for* the Purpose of 
avoiding giving Evidence against his old Master: Con¬ 
duct, certainly not to be justified; though proceeding 
from an excuseable Feeling ? 


Under these Circumstances upon the Authorities my 
Opinion is, that the first Commission most proceed; 
and the second must be superseded. 


The Lord Chancellor on a subsequent Day said, he 
had given Directions, that in future a second Commission 
should not be sent to him without a Note of what had 
been don^ in the first Commission. 


OARDNER, 
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1813. 

Nov, 17, ; 

GARDNER, Ex parte, ^ 

^ Petition tow 

T he Petition prayed, that a Commission of Bank- persede a Con 

ruptcy might be superseded, at the Expence of the mission of J 

petitioning Creditor; and the Certificate, in the mean Bankruptcy, 4^ 

Time, be stayed; and, in case the Commission should i 5 

not he superseded, that the Petitioner might prove, and Certificate, di^ 

the Certificate, in the mean Time, be stayed, missed for wani 

of Proof of i 

* Collusion; bul 

The Petition stated, that in Fthruary 1812 , the Peti- 

tioner and the Bankrupt entered into Partnership togeiher, ^ ’ 

r, , , , « . . .. ^ 1 Costs, 

as Stone-delvers; the Petitioner making Cash Advances} 

and in May following he gave Notice to determine the ^ Quarry- 

Partnership ; brought an Action against the Bankrupt; getting * 

and obtained an. Interlocutory Judgment, in respect of stone for Sale 

what was due to him for his Advances : alledging jg ^ Trade 

Collusion between the Bankrupt and the petitioning 

Creditor in taking out the Commission, in order to de- Bankrupt 

feat the Execution: that there was no good petitioning L%ws; and tb 

Creditor's Debt; that the Bankrupt was not a Trader; Effect of Pui 

his only Occupation being that of delvipg or cutting chases of 

Stones from Quarries on his own Estate, and selling them Stone must 

to Stone-merchants j that there was no Act of Bank- depend upon 

rnptcyj that the whole, or the greater Part of thetb** Circum- 

Debts, proved under the Commission, were Debts proved stances. 

Act of Bank 

ruptcy by leaving his House to avoid a Creditor, Without Collusior 
compleat the Instant of Departure; and Jh^efofe not affected ^ 
subseqnent Residence with the petitioning Creditor. * 

Commission, eSneerted with the Bankrupt, cannot stand: but, tbs 
the Object is to defeaPan Execution, is no Objection. 

No Inference of Fraud from Debts proved by Relations. , 

Authority of the Commisaioners and the Lord Chancellor over th 
Certificate confined to Conduct under the Commission s not like 
general Discretion of Creditors to sign or refuse. * 
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1812. 

GauDITEH) 

Es parte. 


by the Bankrupts!' Relations and Friends; and that the 
d^tificate was signed by the Creditors on the Day the< 
B^krupt passed his last Examination. 

The AfEdavits were very contradictory: that of the 
Bankrupt stating,«that he had for many Years been a re¬ 
gular Trader in buying Stones of all Sorts, after they had 
been taken from the Quarry, and selling them, besides 
his Occupation of delving; and the Affidavit of a Stone 
Merchant stated, that he had purchased from the Bank¬ 
rupt Stones, not produced at his Stone Quarries. The 
Affidavits in support of the Petition, one of which was 
filed, since the Petition was presented, denied, that 
the Bankrupt had dealt in any other Way than it stated. 

Mr# Leac^, and Mr. Cullen, in support of the Pe¬ 
tition. 

% 

A Person, getting Stone in his own Estate for Sale, 
is not a Trader within the Bankrupt Laws; and if, 
occasionally, by Accident, or for any particular Purpose, 
he purchased Stone, those occasional Acts would not 
make him a Trader. 

It is true, one of these Affidavits was filed, since the 
Petition was presented ; but, this is a Petition, not merely 
to stay the Certificate, but also to supersede the Com¬ 
mission ; and therefore not within the general Rule (a). 

The Bankrupt's Certificate being signed on the Day 
of the last Examination, consistently with your Lordship'a 
Order {it) the Hour of the Day ought to appear. 

(a) ImxA Rostlyn's Order Royal Bank of Scotland, Ante» 
of April, 1796, lA 2 Co, p, 5, 
lla.^LB.293. Eg parte the ^'(b) 8th August, 1800. 3 

Co. Bi. La. 300. 10 See, 81S. 

Sir 
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Sir Samuel Romilly, and Mr. Newlani, for the As¬ 
signees. 

The Distinction cannot be maintained, that, where a 
Petition to stay a Certificate, happens to pray a Supern^ 
deas* it does not fall within Ikird Rosslyntt Order. That 
Order would be useless; if it is to be departed from on 
such a Ground. Another Objection .to this Affidavit is, 
that it is made by a Person, who has proved a Debt under 
the Commission; and, therefore, cannot dispute it. 


1813. 


GAaoirgji, 

parity 


Mr. Leach, in reply. 


Lord Rosslyn*s Order was founded on the Fact, that 
Petitions, presented solely to stay Certificates, generally 
proceed from vindictive Motives. It dues not apply, 
where that is, as ki this Instance, only a secondary, col¬ 
lateral Object. The other Objection might avail, if the 
Affidavit was made by the Petitioner: but it cannot in¬ 
validate his Affidavit in support of the Petition of 
another Person. 


» 

The Lord Chamcellos.^ • 

This Petition represents, on the Part of tho Petitioner, 
the Conduct he experienced from the Bankrupt between 
Februaty and June, 1812; and, taking those Representa- 
tioBs to be substantiated, I am not surprised, that the Pe¬ 
titioner should be indignant. 1 repeat, that I apprehend, 
the Duty I have to discharge as Chancellor, is dryl^ this; 
if the Bankrupt has conformed himself^ I have no fiftght 
to refuse him his Certificate. On the-other Hand, the 
Legislature has left it to the*Discretion of the Creditors, 
whether they will, or not, sign his Certificate. If, in the 
Exercise of the Power, with which they are invested, they 
sign the Certificate, the Commissioners have no Duty, but 

to 
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1812. 

Gae1)N£R> 
Es parte* 


to see, that the Bankrupt has conformed to the Statutes ; 
cUt that Duty is confined to his Conduct, since he became 
'Bankrupt. I put it on the dry Question, whether 1 can 
with-hold the Certificate; and disclaim ail Authority to 
with-hold it on antecedent Conduct. 1 state tiiis, with a 
Desire, that it should be generally understood: as it is 
supposed, that 1 have such Autliority. 


I have no Hesitation in saying, that, if a Commission 
is satisfactorily proved to be the Commission of the Bank- 
Tupt, 1 will not suffer it to stand: but it is no Ground 
whatever to affect a Commission of Bankruptcy, that it is 
taken out by olher^Creditors, in order to defeat an Execu¬ 
tion (tf); and to give to ail the Creditors an equal and 
rateable Proportion of the Estate and Effects. This also 
it is neces,.ary to repeat; as such Petitions are daily pre¬ 
sented. 


With respect to the Bankrupt's selling the Stones from 
his own Quarry, it is clear that could not make him liable 
to the Bankrupt Laws. Whether indeed, his purchasing 
Stones could make him a Trader, must depend on the 
Circumstances {b). This Petition does not state, that the 
Bankrupt’s Relations were not Creditors; but that the 
Debts proved are the Debts of his Relations; that, if 
Creditors, they are Relations. On what Ground am I 
to sayj that they are to be excluded \ To whom is a Man 
in distress so likely to apply as to his Relations for that 
< Assistance he wants ? 1 am clearly of Opinion, that there 
is not i^ this Petition Allegation enough to require me to 
consider, whether^ or not, these Debts of the Family 
Creditors are good ; even supposing, that they had not 
been strictly looked into by the Commissioners. 

(a) Ex parte ArrmemUh^y (hj 14 Vet* 603. 

)4 Vef, 201. 


With 
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With respect to the Act of Bankrupt^i the Banknipt 
actually leaves his own House for the Purpose of avoi^ 
ing his Creditors: the Moment he left his House the ^(ct 
of Bankruptcy was compleat; and, unless I have Evidence^ 
that he tpok that Step in Collusion with the >petitioning 
Creditori the Circumstance, that he remained several 
Days at that Creditor’s House, would make no Difference; 
as it cannot affect an Actf compleat in itself the Moment 
the Bankrupt quitted his own Residence. I have before 
me no Proof of Collusion, that will enable me to grant 
this Petition; at the*same Time there is sufficient Suspi¬ 
cion about the Case to induce me not to give Costs faji 


m2, 

GAtntria* 

Export*, 


The Petition was dismissed without Costs. 

(a) Ex part* T^e Royal Bank of B^tland, Ante, p. 7. 


1812. 

WOOD V, DOWNES. Vo». 28. 


it ^ 

A DECREE having been made, with the usual Re¬ 
ference to the Master to take an Account of the 
Principal and Interest due from the Defendant Interro. 
gatoiies were exhibited for his Examination; in his An¬ 
swer to which he set forth the specific Sums he had paid 
and received: but he omitted to cast them up, or stribe 
the Balance. Upon an Affidavit of tlie Plaini|^*s Soli¬ 
citor, stating, that he had struck the Balance, which 
amounted to s£ 8540 fo* Principal; and had computed rhe 
Interest thereon, which, hdded to the above, made ibe 
whole Sum due, from the Defendant to Plaintiff, upwards 
of 11,000, a Motion was made on the Part of the 
Plaintiff, that the latter Sum should be paid into Court. 
VoL. I. fi Mr. 


After the 
usual Decree 
for an Accouny 
Ordt'F on Mq4 
tion to pay 
into Court the 
Amount of' 
principiil Su 
admitted to u 
due hy Kxami 
nation upon I: 
terrogatories: 
not extended tdj 
Interest. 
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1812. Mr. Hartf and Mr, JVethet elf, in support of the Motion. 


Wood. 


o, 

Downes* 


It is not disputed, that it is the Master’s Province to 
compute the Interest: but, pending the Report, this 
Court is in the Habit, when tlie Fact is perfectly 
clear, to order it to be paid. This was very recently 
done in the Case of Fairly v. Freeman i where the 
principal Sum of ,£<20'K), admitted by his Answer to be 
in the Defendant's Hands, was ordered to be paid into 
Court, together with Interest. ^ 


Mr* Be//, for the Defendant. 

The Defendant does not object to pay in the £85^0, 
the Principal j but there is no instance in which the 
Court has ^one the Length now asked for, as to In¬ 
terest. The Case of Fairly v. Freeman docs not apply ; 
turning on the Circumstances of gross Misconduct on 
the Part of the Defendant; and that Case lias occasioned 
such Doubt, that most probably the Court will be asked 
to review its Decision. 


'Order on Mo- 
to pay into 
l^urt a prin- 
j^al Sum, 

^ith Interest; 
dmitted by the 
j^uswer to have 
Sn made to a 
greater 
AmounL 


TAe Lord Chan ccllor. 

• 

I certainly do not recollect any Instance, in which the 
Court has gone this Length upon Motion merely. In 
the Case of Fairly v. Freeman 1 w'ent on a different 
Ground: taking the Answer to be, that the Defendant 
had received the and admitting, that he had made 

Interest to a greater Amount than 1 directed him to pay. 
I am ver} unwilling to carry the Practice farther than it 
has been carried. 


The Order was accordingly made for the Defendant to 
pay id the ^8540 only. « 


DUFRENE. 
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DUFRENE, Ex parte. 


Livcolv's 
li^N Hail. 
1812. 
Dec, 5, tf.' 


Mr. Cullen, in support of thePetitfoa. 

Gordon v. Wilkinson [a) is decisive upon ^is Point 


U PON this Petition, to supersede a Commission of Commission of 
Bankruptcy, a Question arose as to the Act of Bankruptcy ^ 
Bankruptcy; which was lying in Prison Two Months, supported by ^ 
The Docket was struck Two Days short of the Two 
Months: but the Time expired, before the Commission 
issued. The Objection was, that the Act of Bankruptcy Com- ^ 

must be compleat at the Time of striking the Docket. mission issued,* 

but not, when 
the Docket wol 
struck: viz. 
Imprisonmtet 

which was discussed in Wi/down*s Case (6): but cannot 
be considered as there decided. Your Lordship, speaking gxpi,.ing jjj, 
of the Affidavit, only adverted to a particular Statute (cj : fnterval; the 
but there are other Statutes, which require the Affidavit Affidavit being 
to state, that the'Person was a Bankrupt at the Time the only to Belief 
Affidavit is made. The Statute of Elizabeth (d) is of §**'hruptcy 
that Description; which was not adverted to in Wydown*s g‘*n«f*lly; not 
Case. That Statute directs a Commission to be granted * particular 
upon Complaint in Writing against such Person or Per¬ 
sons, “ being Bankrupt.** The Affidavit, the Form of 
which was settled at a very distant, though uncertain, Pe¬ 
riod, may be considered as a contemporaneous Construc¬ 
tion of the Acts; conclusive, that the Party must he ^ 

Bankrupt at the Period, when the Affidavit is made. A 
similar Observation applies to the Bond, given* by the 
petitioning Creditor; the Words of whidi, when alluding 
to the Bankrupt, are, that he ** ts become Bankrupt.’^ 


(a) 8 T. R. 50y. 
(It) 14 Ves, 80. 


(cj 5 Geo, 2. c. 30. s. 24. 
(d) 13 Elsz, c. 7. s. 2. 


£2 


The 
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, The Lord Chav CELLOS, 

* 

UFRENE. What then do you say, to that Class of Cases, in which 
Ex parte, Court of King*t Bench has repeatedly decided, that if 
Ppommission a Cummiasion be taken out on a concerted Act of Bark- 
fa a concerted ruptcy, yet if any other Act of Bankruptcy be proved| 
i^ct of Bank, it shall avail to support the Commission f Those Cases, 


mmission 


ruptcy sup. 
^rted by an. 
alher Act of 
ikiikruptcy. 


at least, have some Application to this; as, if a Com¬ 
mission can be made good only by an Act of Bankruptcy, 
actually committed, when the Ducket is struck, all those 
Cases are bad. 


This also goes a great Way to affect the Language of 
the Bond and Affidavit, and .ail the Reasoning, deduced 
from it. The Affidavit required is only, that the Depo¬ 
nent believes, the Barly is a Bankrupt: that is, among 
other Things, has committed an Act of Bankruptcy. The 
Witness may conscientiously swear that according to such 
a State of Facts, as may with great Propriety induce 
such a Belief. If he docs, and the Commission afterwards 
I Act of Banki issues, the 'fime having expired, making the Act of Bank- 
jl>tTptcy by Im. ruptcy by relation to tiie Brst Day, what is the Impro- 
i^risoninpiit for priety, if, wh§n he can support the Commission, not only 
(Debt relates to by that Act of Bankruptcy, but by others, he selects, that 
the first Day. Act of Bauk'ruptcyl Suppose a Commission taken out 
upon a concerted Act of Bankruptcy; which is nothing; 
that the Man happened to be lying in Prison; and the 
I'wo Months expired, before the Commission issued: 
^ould not that support the Commission according to the 
Case^ in the Court of King’s Bmch, to which 1 have 
alluded ? There is itothing, confining the Person, making 
the Affidavit, to Belief, that this is the Act of Bank¬ 
ruptcy, upon which he is finally to proceed. Lord Kenyon 
in Goraon v, Wilkinson did not recollect, that the Man 
does not swear to Knowledge of an Act of Banikruptcy, 
which he knew had not been committed. In the Result, 

it 
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U 16 true, there may ba no Act of Bankruptcy except that ^ 
of lying in Prison: but it does not follow, that he did^ 
not believe the Man was a Bankrupt. 


IBI*. 

DurueNa;, 
JSv parte. 


Mir* Cullen, 


If a Commission can be taken out Two Days before 
the Expiration of the Two Months, why may not the 
Affidavit be made on the very Day the Bankrupt goes to 
Prison ? How great wijl be the Inconvenience; and where 
can the Line be drawn ? 


Sir Samuel Romill^, and Mr. Cooke, efor the Assignees* 

• 

Wydoiwn*s Case, decided on mature lieflection, deter* 
mines the present; which is in Truth Aj^h^al from 
that Case. Lord*, Rayrmnd held, that lying in Prison 
Two Lunar Months will make the Party a Bankrupt 
from the Time of the 6 rst Arrest; including the Day of 
the Arrest (a) Gordon v. Wilkinson furnishes a mere 
Dictum of Lard Kenyon ; and cannot be cited as a De¬ 
cision. In Gl.tssington v. Rnuhm (1) it never occurred 
to any one to take this Objection; and that is the very 
Case now made. There is no Decision, that can support 
this Objection; which, if it prevails, will ovfer-rule 
down's Case. The Statutes of EUztiheth and James did 
not require an Affidavit: the .5th of George the 2d was 
the first Act, that required any Debt to be ascertained 
before the Commission issued. Previously the Lord Clutn^e 
eellor was invested with a Discretion. All, that the Qom* 
missioners have tolookjto, is the Commission under tlm 
Great Seal. The Docket, which consisists in making the 
Affidavit, giving the Bund and presenting the Petition, is 
never produced to them* If an Act of Bankruptcy is 

. (I) « Eart. m. 

E 3 proved 


j(4i) See 1 Co, Ba. La. 07. 
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1812. 

Dufrvns. 
Mx ]part9. 


Droved anterior to the Date of th§t Commission^ it is 
s^ifficient. There was in this Case no Injury done to the 
Bankrupt: he was not declared a Bankrupt, until he ac¬ 
tually was one ; and there were other Acts of Bankruptcy, 
that could, if necessary, have been proved against him. 


The Lard Chancellor. 


cract!<m of a 
[Day; to sup- 
Sport a Com. 
^mission of 
(Bankruptcy; 
^y Evidence, 
[ihat it was 
:^mmitted be. 
kbre tbe Com- 
I mission sealed 
l4»n the same 
rDay. 


i 


With regard to the Question, whether this Commission 
is to be superseded on account of the Nature of the only 
Act of Bankruptcy, now before me, I feel a strong Per¬ 
suasion, that the Opinion I expressed in WydowrCs Case 
is right. If the Commission is supported by this Act of 
Bankruptcy, lying in Prison Two Months, compleated he- 
f jie the Commission sealed, a Court of Law could not deal 
with it in any way ; as 1 adhere to the Opinion 1 ex¬ 
pressed in that Case ; that, if the Act of Bankruptcy was 
compleated at one Period of the D^y, on which the 
Commission issued, and it can be shewn by Evidence, 
that the Act of Bankruptcy was compleated, before the 
Commission was sealed, (it may be difficult to apply that to 
this particular Act of Bankruptcy), however inipnident it 
might be not to wait until the next Day, yet that would be 
a valid Como^ission. It would therefore have been enough 
here to have proved a sufficient Debt, Trading, and this 
Species of Act of Bankruptcy, actually compleated before 
the Commission taken out. 


i’ CommissioD of I declare farther, that it does not there- 

Bankruptcy, Yore follow, that a Commission as it is good at Law, is 
' bough good at not W be superseded here: but the true View of the Sub> 
sw, may be j^ct is this. If when Lord Kenyon made that declaration 
' iiyierseded. where he speaks of Perjury his Notion was, that the 
Pierson, making the Affidavit, which is in Fact striking 
the Docket, was to be understood as swearing, that the 

(a) Gordon y* WUkintonf 8 Term Rep. 


Act 
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Act of Bankruptcy,,constituted by lyidg in Prison Two 1812. 

Months, was then committed, the Tei in “ Perjury” mighr 

be well applied to that; if the Man was absurd enough Expoftf* 

to swear so us to a Person, who had been in Prison One 

Month oniv. Tliat would be both lejial and moral Per- 

jury. 1 his however is not the Species of Guard, under 

which the Law has {>laced the Person, against whom a 

O'mmission issues. It is undeniably true, that the Law 

does not require an Affidavit of what is the Act of Bank- 

ruptc' the Witness believes to have been committed. All, 

that is required, is*an Affidavit of his Belief, that the 

Party has committed an Act of Btinkruptcy. In Practice, 

I fear, though that Person, &c. sweariqg to his Belief, that 
Acts of Bankruptcy have been committed, can never enable 
himself to prove, that any one of tliose Facts, to his Be- 
lic Tof wliich be sv^ears, did exist, yet, if after the Com¬ 
mission issued Ifc can prove some other Act of Bank¬ 
ruptcy, committed even i:i the Interval between the Affi¬ 
davit made and the Commission issued, of which he knew 
nothing, 1 should be bound by the Law and the Practice 
to say, the Commission was valid. 

When the Commission is produced before the Commis¬ 
sioners, they never do, nor have they any Right to, enquire 
more than, wltether an Act of Bankruptcy W4is committed 
before the Commission sealed, Tliey are in the same 
Circumstances us a Court of Law. 'I here is no Doubt, 
if the Affidavit stated the Act of Bankruptcy by lying- 
in Prison Two Motith|, and you suppose it possible, thijiJt 
the Person, swearing that, knew, that the other had not 
been so long conHiied, that would supersede the Commis¬ 
sion ; as that would be Perjury; but the Question is, 
whether, as that Act of Bankruptcy by lying Two Mdntits 
in Prison was not committed, I must conclude, that the 
Creditor had no other Ground for his Belief, that an Act 
of Bankruptcy was committed. If a Man was called on 

E4 to 
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181*. '^o make an A6idavit of such an Act of Bankruptcy on a 

DuFR^a particular Day, and the Commission having issued on that 
parte, it proved not to be true, in this Sense, that it 

was a concerted Act, I should supersede the Commis¬ 
sion ; though other Acts of Bankruptcy were committed 
in the mean Time: but this is the universal Practice; 
Commission that, though the Commission issued on the Oath of a 
^ a concerted Man, stating his Belief, that an Act of Bankruptcy has 
|Act of Dank- been committed, and no one can doubt, that he really 
^ptcy sup- had no Knowledge of any Thing but the coneened Act 
|»OTt«*d by an- of Bankruptcy, the Affidavit being only as to his Belief, 
bfher Act, if there were other Acts of Bankruptcy, committed sub- 
^lOQgli subse- sequently, of «hich*thercfore he could know nothing, the 
^^oenttothe constant Habit at Law necessarily has been to support 
Affidavit of Be- Commissior;«; but I say, there is no Instance of an 
*** • Application here to supersede a Commis.^ion on the 

Ground, that it a-)pear$ to have been founded on an Act 
of Bankruptcy, of which the i'eison, swearing to his 
Belief, could have neither Knowledge nor Belief at the 
Time of the Affidavit made j as it had at that Time no 
Existence; and, if I was to supersede this Commission 
on the Ground, that the particular Act of Baokruptcy 
was not compleated at the Time of the Affidavit made of 
Belief, it would be a Source of i etitions on this Head, 
of which there would be no End; requiring, that the 
Practice should be reformed j and that the Affidavit should 
specify the particular Act. 

♦ 

I admit the Consequence^ that Has been stated; that, if 
this AffiSavit may be made before the End of the Two 
Months, it may upon the first Bayt; but 1 say, the Witness, 
80 swearing, is guilty of Perjury,; if he does not believe, that 
other Acts of Bankruptcy were committed; and there is 
no Security except the Conscience of the Man, who will 
make the Affidavit; and give dbe Bond. The Evil there¬ 
fore is as much the first Pay as the last; but no more. 

Upon 
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Upon this Sort of View it appeared to me, under Gir—• 
cumstances much more hard, that 1 could not he called « 
on to supersede the Commission on this Ground; and in 
this Case, if there is no other Ground, it is impossible to 
sayf superseding the Commission is ex Debito Justitiee in 
this Sense, that no other Commission could issue; as 
another miglit immediately be taken out: but 1 do not go 
on that j conceiving the Law to he, as I have stated it* 


i 



1813. 

DuraUNiv 
Ex parte* 


The Lord Chancellob said, that upon looking at the Dec. 6. 
Acts of Parliament and all the Cases, his Opinion was 
unaltered ; and dismissed the Petition^ 


TOMLINSON, 
BROADHURST 


* t Ex parte. 

;t, y 


1812 . 

Dec, 5. 


o 


NEof these Petitions prayed, that a Commission of ® 

_ Lunacy might issue. The Petitioner was a First 
Cousin of the alledged Lunatic; and the Application was^“^j^ 
opposed by his Brother and Sister; under whose Care he 
was; who by the other Petition prayed, that, if the Com- Bjjnefit of* 
mission should be granted, the Execution of it might be^^^^ Lunatic 
delayed for Six Months; and that they might have the 

Carriage of it. *to the Care of 

• 9 bis Person and 

Mr. Hart, and Mr. Horne, in suppprt of the Petition property; not 
for a Commission. of course, 

* therefore upoi 

the mere Fact of Lunacy. * 

The nearest Relations, though opposing a Commission of Lunacy 
shall have the Carriage of it, if granted; unless some Reason to th 

contraiy* '* 
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1813. Sir Samuel Romiliyf and Mr. Wftherell, for the other 
Tos^linbok, Petitioners^ admitted, that, if the Commission issues of 
Ex parte. «poo the Application of any Person; a mere 

Broadbuhst, Stranger, the Gentleman, who was the Object of this 
Ex parte. Petition, was not at this Moment capable of managing 
his Affairs : but they insisted, that this Commission is pe¬ 
culiarly the Subject of the Lord Chancellor** Discretion; 
that this must be considered as the Application of a total 
Stranger; as there are such near Relations, a Brother and 
Sister; who were most unwillin^^, that such a Step should 
be taken; as, not merely unnecessary for any Purpose, 
with reference either to the Person or Property, but likely 
to produce the most fatal Consequences : with the Pros¬ 
pect of a speedy and com pleat Recovery the Knowledge 
of such a Circumstance, when attaining the Verge of Rea¬ 
son, might occasion a Relapse. 


The Lord Chancellob. 

It has not been contended on either Side, that the Per¬ 
son, exercising the Office of Lord Chancellor^ is in the Ex¬ 
ercise of that Authority, which he holds by special Com¬ 
mission, bound to issue a Commission of Lunacy, when¬ 
ever the Fact of Lunacy is established. It is not necessary 
therefore to state the Grounds of the Opinion, upon which 
I have acted in that Respect; and I should be sorry, if I 
had to exercise such an Authority ; as, the Object of such 
a Proceeding being the Welfare of the Party, I know, 

" that by granting it in many Ctiscs I might for ever prevent 
the 

« 

1 had Occasion to consider this Subject lately upon an 
Application for a Commission in the Instance of a Lady; 
who was unquestionably a Lunatic. She was under the 
Care of her Husband; wha opposed the Application. 
Discharging, as well as I could, the Duty of considering, 

whether 
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whether there was any thing in his Conduct, with re-^, 1812. 

ference to the Care of either her Property or her Person, 
which called upon me to interpose, I came to the Con- ■ pwU, 
elusion, that no sufficient Ground was laid ; and I refused BaoAAHVBtT^ 
to g^ant the Commission. That expresses my Opinion p^^rte, 
upon the general Point. 


The true Point upon this Application for me to con¬ 
sider in the Exercise of this most delicate and important 
Authority, committed to me, is, whether it is really ne¬ 
cessary for the Benefit of the Lunatic, with reference to 
his mental Health and his Property, that a Commission 
should issue. The Subject has been* treated with great 
Propriety in avoiding particular Detail; which was unne¬ 
cessary ; as my Habit is well known of reading all the 
Affidavits in the Execution of such a JDuty ; which I will 
carefully do in this Case. 


If the Commission should go, there is no Reason, why 
the nearest Relations should not have the Carriage of it; 
by which 1 do not mean to intimate, that there was any 
thing improper in the Application. 


The Lord Chancbllok on a subsequent Day said, 
he was inclined to think, tlsat the proper Order would be, 
that the Petition should stand over until the first Seal 
after next Term, in order that a Physician should certify,* 
wjiat the Slate of the Patient is. 


BROWN, 
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Liwwlk'k 
iKir Halxi* 

1814, BROWN, Sx parti, 

Dec. 7, 8. MUNTON, Ex parte. 


T 


HE first of these Petitions stated^ that the Bank* 
rupts Brown and Scott being indebted tu ttie 


A second 
Commisson of 
Bankrupt ry 

against an on- Petitioner on their joint and several Bond, dated the 49th 
eerti5r,attd 
Bankrupt, if 
toid. 


of Julyt 1806, in the Amount of j^9t»07: I8.«: 4d. and 
also on their joint Note in the farther Sum of ^63000, 
a Commission of Bankruptcy issued on the 2d of October 
last against Scoitf on the Petition of the Petitioner 
Brown ; under which Scott was duly declared Bankrupt; 
and the Petitioner Brownj having proved his Debt was 
A joint Com. chosen Assignee. On the 8th of the came Month a joint 
mission there. Commission issued against Brown and Scott upon a Do< kel, 

after'a^separate ®*’*’**^^ October \ under which they were on the 

Commission, 10th declared Bankrupts. The Petitioner applied to prove 

tak«>n out by his Debt, and vote in the Choice of Assignees, under 

veral Credhors joint Commission ; ^hut the Commissioners rejected 

the separate the Proof o,f his Debt. The Petition stated, that the 

Commission separate Commission was taken out with the View of 

sedt-d only for having the Enects administered under a valid Cimmis- 

the Benefit of sion, and from an Apprehension, that a Coumiission 

with^CostsTto' about to issue upon a concerted Act of Bankruptcy: 

ilie petitioning the Bankrupts having, in Answer to an Application by 

Cr ditor, ifact^ him on the 1st of October^ informed him, that at Two 

I Faith'*^^n(l o^cleckr- that Day a Meeting was to be held at the Office 

•ec'iring al^. of their Solicitors, to consider the Necessity of their 

his Rights am becoming Bankrupts, 
joi'it and sere- * • 

ral C'ed (or, to 

prove, and elect The Petition prayed, that the joint Commission may 
and'^separate* superseded; or that the Pfctitioner may be at Eiberly 
Estates. to prove under the joint Commission. 


The 
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The second Petition) presented by the Assignees nnder 
die joint Commission, prayed, that the separate Commis- 
sion may be superseded at the Costs of the petitioning pari 0 . 
Creditor; that the Bond Debt, proved by him under such 
Conunission, may be transferred as a Proof on the ExparUt, 
separate Estate of Scott under the joint Commission, and 
that the petitioning Creditor under the separate Com¬ 
mission may pay the Costs of this Application. 

Sir Samuel Romilly^^U. Hart, Mr. Bell^ and Mr. Mon^ 
tague, in support of the first Petition. 


The Petitioner applied to prove his Debt under the 
joint Commission; and the.Commissioners refused to 
allow the Proof on the Ground ; that by taking out the 
separate Commission he had made ap Eiectiofi to abide 
by his Rights as a separate Creditor : and that is pressed 
to this Extent; that, if the separate Commission shall be 
superseded, he shall not come on the joint Estate; but 
shall be confined to the separate Estate by a Transfer of 
his Proof to the joint Commission. By superseding the 
separate Commission every Thing, done under it, must 
fall with it; and the Petitioner could no longer be consi¬ 
dered us having proved under it; but in strict Law the 
joint Commission, being taken out against a Bankrupt, 
who had not obtained his Certificate under a prior 
Commission, is void. A second Commission can apply 
only to Property, acquired since the Certificate under the 
former Commission. This joint Commission therefore* 
if disputed, could not possibly be supported.* )\'hal 
proceeding at Law could be mainiainal upon it for civil, 
much less for crirniiial. Purposes ^ Clearly the Estate 
ought not to be burihened with the Ex pence of both 
Commissions; and if i’or the Benefit of the Creditors, 
upon any Principle of Convenience, your Lordship goes 
ihc Length of superseding the separate Commission, 

which 
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1812 . 

Browk, 
Ex parte 
Mvmton, 
Ex parie» 


^ which may he properly termed the legal Commission 
the petitioning Creditor must not be exposed to farther 
Inconvenience or Injury; having a Right to consider 
himself in statu quo ; and have Recourse for Satisfaction 
to those Funds, whether joint or separate, to whichf had 
he never sued out the separate Commission, he might have 
resorted. 

Mr. Leachf and Mr. Cooke, for the second Petition. 

f 

The first Petition has two Objects : one to supersede 
the joint Commission ; as proceeding on a concerted Act 
of Bankruptcy: but no Commission was ever more hos¬ 
tile. It is sworn by the petitioning Creditors, that they 
had no Communication whatever either with the Bank¬ 
rupts, or their Solicitors. This Part of the first Petition 
therefore falls. The next Object is,, that Brown may 
prove under the joint Commission; proceeding on the 
Supposition, that both Commissions are to stand. The 
Question is, whether he has done any Act, binding him as 
an Election to stand as a separate Creditor. Admitting 
for this Purpose, that by merely taking out a separate 
Commission,he has not made such Election, he has gone 
farther: proving his Debt; and causing liimself to be 
chosen Assignee under that Commission. Those Acts 
amount to an Election, not to be avoided. 

The Question, whether a second Commission must be 
'superseded, or not, depends entirely upon this: under 
whi(^a Commission the Property can be most conveniently 
administered. Here it can be adipinistered only under the 
second Commission. The object of the second Petition 
is to' place Mr. Brown in the same Situation under the 
joint Commission, as he stood in under the separate Com¬ 
mission ; in other words to confine him to the separate 
Fund. The Great Seal by its dealing with the first or 

second, 
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lecond Commission ought not to affect the Rights of the 1813. 
Parties; especially when those Rights arise out of the Si-‘ Bro^ 
tuation, in which they have placed themselves. With Ex parte, 
respect to the Costs of superseding the first Commission Muntow 
and of this Application Brawn had full Notice, that the Ex parte, 
Doclcet for the joint Commission was first struck. It must 
be looked at with reference to the Benefit to the Estate; 
and no Benefit could arise by taking out the separate 
Commission. If he thought the second Commission a 
concerted one, he should have presented a Petition to su¬ 
persede it, and have tdken out another Commission. He 
has occasioned the Costs; and ought to pay them. A 
Creditor cannot proceed both against the joint and sepa¬ 
rate Estate. The Foundation of Brownes Debt is a joint 
and several Bond; and he has a Right to be considered 
under the Circumstances as the separate Creditor of the 
Two Bankrupts, hut not as the joint Creditor of both. 

The Case of Crispe v. Perritt (a) has occasioned great 
Difficulty. The Judges proceeded on the Ground, that a 
Commission is to be considered as an Execution, and not 
as an Action : but the separate Commission was not a 
joint Judgment; and therefore, thoughundera joint Judg¬ 
ment the Plaintiff could have several Executions, that 
did not surround the Point. That Case however does not 
embarrass the present; at here is a joint and several Debt. 

The Order, which the second l*etition prays, is not un¬ 
common : there have been many Orders, w'bere the sepa¬ 
rate Commission has been superseded, to transfer the 
Proof from the separate to the joint Commission; con- . 
fining it to the Fund of the separate Estate. This is 
giving Mr. Broun all the Benefit he^could have under 
the separate Commission! 

» 

Sir Samuel BomiUy, in Reply. 


(a) 1 WUleie Rep. 467* 


If 
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Bftowit, 
£« p^rie. 
Mvvtom, 
partt$ 


If there were no other than Brown\ Petition, it woi|]4 
not be a Question of Convenience, which of the Cummii- 
sions shall stand: the second being a void Commission: 
a separate Commission previously existing; under which 
Scott had been found Bankrupt. The second Commission, 
as it could not legally be sued out, must be superaeided $ 
and your Lordship has no Discretion. If the separate 
Commission were superseded, there would he no Difficulty 
in admitting Browu*^ Proof under the joint Commission. 
The mere Act of taking out the separate Commission is 
not in itself an Election, precluding that Proof; and as 
' to his farther Acts by proving, and accepting the Appoint¬ 
ment of Assignee, under it, suppose such a Commission 
taken out by a Person, who was a joint Creditor only; 
acting as be might have done exactly in the same Manner 
as Browfk. Every thing, that has been done by him, is 
equivocal; and may be referred either to his separate or 
joint Debt. There is therefore nothing, that amounts to 
an Election. Though the second Commission does not ap¬ 
pear to have been concerted, the Communication, that wai 
made to Brown was sufficient to excite Suspicion. 

The Lord Chamcellob. 

I always felt great Difficulty in understanding the Prin¬ 
ciple, upon which for a long Time a joint Commission and 
a separate Commission were permitted to go on together. 
My Opinion has always been, that if the joint Commis¬ 
sion was the first, the separate Commission was iu X^aw 
good for nothing; and, if the separate Commission was 
the first, the joint Commission was lad (a). Unless 
therefore it was by the Effect of amicable Arrangement, 
to which the Debtors, both joinl and separate, lent them¬ 
selves, it is very difficult to conceive, how any Person 

(«) Ex parte Martin, 15 Eet, >14 Ex parte Lees, 16 Fee, 
472. 


could 
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could effeclually proceed at Law under tile second Com¬ 
mission either for Civil or Criminal Purposes. A Com¬ 
mission of Bankruptrry has bien often stated to be the 
Right of the Subject; and 1 do not recollect an Instance* 
that the Person, taking out the first Commission, was ever 
madh to pay the Costs of superseding it, or that his 
Costs were refused to him, unless it was taken out against 
good Faith: that is, hy counteracting an Endeavour to 
produce an Arrangement without a double Expence. 


18 W. 

Baowir 
Er parte* 
Mumton, . 
Ex parte* 
Commission of 
Bankruptcy the 
Right of the 
Subject. 


It is not enough hele to say, that this Petitioner, who 
has the legal Commission, can lose the Benefit of it; un¬ 
less, as it seems to he admitted, he is indemnified against 
the Costs of the Supersedeas.- also having got the valid 
Commission in his Hands, he was not bound to come here 
to supersede his own Commission: much Icsii w'heii it 
seems to be contended, that, if his Commission is super¬ 
seded, and a Jortibri if superseded at his own Request, 
he must be considered as having made his Election; and is 

to have his Demand transferred as against the separate . 

, . • . Difficulty from 

Estate oi »>co/< under the joint Commission. ‘ Decision 

cully I have always felt upon the Case of CVjsm; v. Per- •• 

... I T. (CiupcT. Per. 

ritt (fl) IS, what was to become of the Demand against ^ 

the other Persons. Under a joint Bond an Auction might parate Com¬ 
be brought against both; under a joint and several Bond mission of 
the Obligee, though he might have several Executions, Bankruptcy 
could not bring a joint, and also Two several, Actions, may issue upon 
The great Difficulty, what was the Effect of that Com-a joint Debt; 
mission as to the Two Partners, who were not the objects with reference 
of that Commission, was entirely overlooked. That Dif- to the other 
ficulty however does not occur here; as this Creditor Partners, 
uiight by virtue of his •separate Security prove against Under a joint 

, and several 

(o) 1 Wtlles*s Rep. 467. 1 Cooke Bank. Law, Ed. 6. 20. 

Oblige#, 

though he might hare several Executions, could not bring a joint and 

also several Actions. _ 

VoL. I- F . either; 
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Bkotfn, 

Ex parte. 
MuNtov, 
Ex parte. 
DiffiruHy of 
oii!«t(]<Tln^ a 
Commission of 
riknipfry as 
(I Execution 
n a sliic* 
•e-nst*. 

Consequence 
if snporseiiing 
Cominissio'i 


cither ; underfill the Difficulty howeyer of considering ft 
Commission of Banktuptcy us an Execution in a strict 
Sense ; but it is not to be cofltended, that this is an Elec¬ 
tion by this Creditor ; unless he is to have the whole Be- 
ni'fit of what he elects to do. He has the valid Com¬ 
mission ; and, if the valid Right, which he has, is to \ie 
removed, that is for the Benefit of all the Creditors; 
atid must not be at the Expence of him, who has the valid 
Right; which cannot be taken from him; unless he 
chooses to relinquish it. It is said, the Transfer of his 
l^roof as against the separate Estate of ^cott is no Injury : 
but, a Commission being superseded, all falls with it; and 
that is a Course 1 have no Right to adopt except for the 
Benefit of all the Creditors. 


f Bankruptcy ^ r , • « .... 

. If therefore this separate Commission is to be super- 
U falls with >t. , , . . TT j j- u .. u • * 

seded, it must be upon an Understanding, that he is to 

have all the Rights of a joint and separate Creditor; and 
it must be accompanied with an Order, that he shall prove 
as a joint Creditor; if he thinks proper. As to the Costs, 
the Petitioner must have the Expences of superseding the 
Commission, whether in the form of a Petition or a 
Writ. With regard to the rest, he seems in that Conver¬ 
sation to have hud some Reason to believe, that the joint 
Commission was taken out upon a concerted Act of Bank¬ 
ruptcy : but it proves not to be so ; that there was no 
Collusion : as to that tlicrcforc there must be no Costs. 


FOX, 
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FOX, Ex parte. 


Ikk Hall. I 

181«. I 

Dec. 8, 0. I 


T he Petitioners, having applied for a Patent in re-g^nted j 

spect of certain Improvements in Steam-Engines, 

a Caveat was entered under an existing Patent; from > 

which, it was alledged, the new Patent was borrowed; and 

with which it would interfere: the Affidavit of an £n, *"g**■] 

gincer stating, that \hey were not the same, nor in any 

llespf'ct rcsembliue: each other. • J 

provements i 

♦ j 

• . , could not be j 

Sir Sawiel Romilfj/t and Mr. Johnsarij in support of without ^ 

LEngiw. fori 
• which a Patent 

Mr. Hart, foi» the other Patentee. * had been 

granted, they 

The Lord Ca\scELt.oR. most wait the 

Expiration of 

I take it to be clear, that a Man may, if he chooses, Patent 

annex to his Specification a Pictute, or a Model, descrip- Costs 

tive of it: but his Specification must be in itself sufficient j where the COi 
or, I apprehend, it will be bad. If the Petitioners have yg^f was not 
invented certain Improvements upon an Engine, for which unreasonable, 
a Patent had been granted, and those Improvement^could , 
not be used without the original Engine, at the End of 
Fourteen Years, the Petitioners could make Use of a Pa¬ 
tent, taken out upon their Improvements; though, before 
that Period expired, they would have no Right to make Use 
of the other’s Substratum. At the End of that Tiifle the 
Public has a Choice between the Patents. My present 
Opinion is, that this Pateyt must go; but I will read the 
Affidavits; and see the Parties, and their Models. 


F2 


ne 
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Fox, 

Es paric, 
Dec. 9 * 


The Lord Chancellor. 

« 

This is a very difficult Subject to deal with: but upon 
not an inattentive Consideration I think, 1 am not justi¬ 
fied in with-holding this Patent. I do not like to gU/e 
Costs in a Case of this Kind. I cannot say, the Jealousy 
on the other Side was unreasonable. 


Ltncoln's 
Inn Hall, 
1812, 
Dec, 10 . 


GOURLAY V, THE DUKE OF SOMERSET. 


An Injunc- the 17th of May, 1809> a written Agreement was 

tlon, though „ entered into between the PlaintifTand the Defend- 

|not to be con- . ^^hereby the latter agreed to let the former a cer- 

|tinaed with Farm, called Deptford Farm, by a Lease from the 

View to sped- October then next for Twenty-one Years; and to 

an allow the Plainiilf £^00, and such farther Sum, as the 

• . , Defendant should upon Inquiry find proper, and neces- 

i Agreement to ^ „ i. . . « 

- sary, for the Purpose of putting the Buildings in Repair, 

I ^rui^c & j^0SftS6^ 

under a making necessary Alterations, and Improvements; to 

f 

; Clause for He- * 

I entry the Lease, when granted, would be at an End by the Tenant’s 
^ Arts, was maintained^ipon undertaking to give Possession, when re 
! quired by the Court, and paying the Rent doe, by Waiver of the For- 
; feiture, if incurred: viz. distraining for subsequent Rent. 

Whether, even without a Right of Re-entry the Court seeing a grass 
' Case of, Waste and Breach of Covenant, not to be indemnified by Da- 
i mages, would leave the 'Penant to Law, refusing Relief, Queere, 
f Under a Right of Re-entry upon uuder-letting an Advertisement 
f does not a work of Forfeiture; but uas made the Ground fur imposing 
Terms. 

Refusal of Tenant to execute a Lease tendered, as satisfied with, not 
as repudiating, the Agreement: is no Ground for refusing him a spe¬ 
cific Performance. 

* be 
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be first approved by the Duke, or his Agent. The Plain-^ 
tiff agreed not to plough or break up certain Lands; and 
to cultivate in the most approved Manner. He was to 
be ^t Liberty to carry off the Hay and Straw upon Con- 
di|ion of returning Two Loads of Manute for every Load 
of Hay or Straw taken off; but was not to tet, set ojj 
assign over the Premises, without first giving or procur- 
ing a good and sufficient Security to the Satisfaction of 
the Defendant for Payment of the Rent and perform¬ 
ance of the Covenants: and it was also agreed, that a 
Lease and Counter-part should be prepared ; and executed 
by the Parties; which should contain all such Conditions, 
Reservations and Agreements, with r^fspect to Cultivation, 
and the Manner, in which the Farm should be left, and 
** all such usual and proper Conditions, Reseavations, and 
“ Agreements, as shall be judged reasonable* and proper 
** by John Oali, of, &c. Land Surveyor ; and in case of 
** his Death by some other proper and competent Person 

to be mutually agreed upon by the said Parties,” 

On the lOth of October ^ 1809> the Plaintiff was put in 
Possesession of the Lands ; and afterwards of the Build¬ 
ings. Disputes arising between the Parties, and the 
Defendant having served the Plaintiff with a Notice 
to quit the Farm in Oc/o^#r, 1812, the Bill was filed 3 
praying a specific Performance ; and Compensation for 
not having Possession of the Buildings on the 10th of 
October j 1809,; and an l.ijunction to restrain the Defi nd- 
ant from proeeding at L iw. 

The Answer, admitting the Agreement, all^ciged speci¬ 
fic Instances of improper Cultivation of the Farm on the 
Part of the Plaintiff; and stated, that the Defendant bad 
^aused a Lease to be prepared conformably to the Agr^- 
inent; which L?ase was executed by the Defendant 
on the 23lh of October, ISIl; and the Lease and a 

F 3 Counter* 


■* I8i2. 

Gouklav 

u. 

The 
Duke; af 
SoMsascr. 
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1812 i Counter-part were tendered to thp Plaintiff; who was 
GoviiJiir *‘®<iwircd to accept the Lease, and execute the Counter- 
part; which he refused to do; acknowledging that he had 
The not read the Lease; but stating, that lie had considered the 
Duke ef Agreement sufficient for him. 

SOMERSBT. ^ 

The Answer also alledged Waste b}' the Plaintiff in 
cutting Timber, digging Chalk, and pulling down the 
Buildings, and converting the Materials to his own Use : 
that the Plaintiff had let off part of the Farm without the 
Defendant’s Consent; and that on the IQth of October, 
18IQ, an Advertisement appeared in the Salisbury Vaster, 
whereby the Plaintifl'advertised to take in, to winter upon 
Turnips and Hay upon DeptJ'ord Farm, 500 or 600 Sheep ; 
that from l,fidy-day next tlie whole of the above Farm 
would be det as a Sheep-walk; and that a Lease of it 
would be granted for a Farm, with no ilestriction as to 
folding ; all which the Defendant insisted were Breaches 
of the Agreement between him and the Plaintiff, 

An Injunction having been obtained; the Defendant, 
upon putting in his Answer, obtained an Order for dis¬ 
solving the Injunction Hisu 

Sir Samuel RomiUy, and Mr. Joseph Marlin, for the 
Plaintiff. 

Three Objections are taken by the Defendant against 
the spccific.Perforraance, which this Bill prays. First, it 
is alledged, that the Plaintiff has not used the Farm in an 
husband-like Manner. There is no Proviso to make the 
Lease void*on that Account: and there are Covenants, 
on which the Defendant may proceed, if he is injured. 
The next Objection is, that the Plaintiff is about to un- 
d^let; but the Agreement gives him in Terms the Liberty 
to do so; requiring only, lhatV shall first enter into 

sufficient 
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sufficient Security for the Rent and Performance of the 181*2. 
Covenants. The third Objection is) that a Lease has 
been tendered to the Plaintiff; and he lias ^fused to exe- v. 
cute it. That affords no Ground for turning the Plaintiff 'I'he 
out of Pdksession ; as he has not waived Of abandoned the Duk«> of 
Agreement: on the contrary the Reason given, that he Somersit. 
considered the Agreement sufficient for him, shews his 
Intention to stand by and affirm it. If this could amount 
to a Waiver, the Defendant must have accepted it, as 
such : but he has since done Acts, affirming the Tenancy: 
distraining for Rent smbsequently due. 

Mr. Hart, Mr. Bel/, and Mr. HeaUl, for the Defen¬ 
dant. * 

If a proper Lease be tendered to a Party*,which he 
refuses to execute, he cannot come into a Court of Equity 
for the specific Performance of a Contract fur that Lease. 

This Court exercises a judicial, though not an absolute , 
and unconirouled, Discretion in decreeing specific Perform¬ 
ance. This is not a Case for tliat Decree: a Tenant, 
pulling down Buildings, cutting down Trees, digging 
Chalk, &c. is not entitled to Favor, and the extraor¬ 
dinary Aid of a Court of Equity. This is an attempt to 
take ffora the Arbitrator the Power to decide upon the Co- 
vchants of the Lease; and to give itlo the Master. The Re¬ 
fusal of the I’laintiff to execute was a Refusal to abide by 
the Tc-tuis of the Lea-e. Refusing to sign the Couniei- 
part, he discluiined that C'ontrnct, of which he now >eeks 
a specific Performance if the Agreement had been 
executed, tlie Defendant would have had a Right*to^nter 
for the Forfeiture, iuciwied by, not merely permissive, but 
wilful, Waste. The Courfewould not have relieved against 
that Forfeiture: and why is the Tenant in a better Si¬ 
tuation ; having a Contract merely e.xecutory I 

F4 


Sir 
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V, 

The 
Duke of 
S0MEB8ET. 


Dec, lO. 


Sir Samuel Romilfy, in Reply. 

The Answer imports merely, that the Defendai>t*s Agent 
drew the Lease; and, if it really contained a Clause of For¬ 
feiture, the Plaintiff might have objected to it, until ap¬ 
proved by Gale. The Court has never dissolved an In¬ 
junction against turning a Tenant out of Possession, for 
Acts, which would be a Breach of Covenant, unless it was 
perfectly clear, that the Lease, if granted, would be at an 
End, by a Clause of Re-entry. Much of the Waste com¬ 
plained of is equivocal: and, as to carrying off the Hay, 
he has a right to do so; taking care to return the Dung. 
No Authority has been cited to prove, that a Tenant’s 
Refusal to execute a Lease, supposing him wrong, shall 
affect his Right to a specific Performance. The Cases, in 
which it has been refused on that Ground, have proceeded 
upon this; that the Refusal was an actual Repudiation 
' of the Contract; conclusively putting an End to it. The 
Advertisement, which is imputable to the warmth, aris¬ 
ing from these Disputes, cannot have the Effect of a 
Forfeiture. 

The Lord Chan cellor. 

With regard to the Habit of this Court continuing an 
Injunction, where a Farm has been held, and treated, in a 
grossly unhusbandlike Manner, and where there would 
have been a Right of Re-entry in the Lease, if a Lease 
had been executed, I have said, and 1 think that right, tiiat 
I woqjd not continue an Injunction with a View to a spe¬ 
cific Performance, which, if the Agreement was specifi¬ 
cally performed by executing a Iiease, would have been 
put an jBnd to by the Clause o^ Re-entry, that must have 
been introduced in that Lease. That however does not 

tir 

apply to this Cate; as, if the Execution of a Lease, of 

• V the 
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die same Date as the Agreement, should l)e now direct^, 
intermediate Acts having passed, which will amount to 
a Waiver of the ForfeiturCi^this Court, decreeing a specific 
Performance, would not allow the Landlord to take Ad¬ 
vantage of the Fact, that the Lease bore Date, before it 
was actually made, and exclude the Tenant from the Be¬ 
nefit of the Circumstance of Fact, which would have been 
a Waiver of the Forfeiture at Law. 


mii. 


GouaLA r 


V. 


The 

Duke of 

SoMEUSET. 


I will not undertake to say, whether there have been 
such Cases as are allu<fed to; much less, that there never 
will be such a Case; where, even if no Right of Entry 
was to be introduced under an Agreen^nt for a Lease of 
a Farm, yet the Court, seeing a gross Case of Waste, 
which will in all Cases be a Forfeiture of the Place wasted, 
considerable, or not, and gross Breaches of Govenant, 
that could not wftll be indemnified by Damages, would 
leave the Tenant to Law, and grant no Relief here: but 
it is very difficult to raise that Sort of Case from these 
Circumstances. 


If there was a Right of Re-entry for under-letting, the 
Advertisement would not amount to a Forfeiture. I can¬ 
not carry what passed upon the Non-Execution of the Lease 
to the Ext|pt, that it is an answer to the BilMbr a speci¬ 
fic Performance; as I agree to the Distinction that the 
Refusal to execute the Lease must be a Refusal to stand 
by the Agreement; and, if it,goes no farther than that the 
Man thought the Agreement as good a Lease as he could 
have, as he well might consider the Agreement^of the 
Duke of Somerset, that does not amount to a Dealaralion, 
that he never would execute a Lease; and cannot be con¬ 
sidered as repudiating the Agreement, with which he de¬ 
clares himself satisfied. 

As to the Advertisement, I cannot ttontinue the Injunc¬ 
tion 
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181 J. tion but upon the Terms of the Tenant’s undertaking to 
Gourlay deliver Possession, when required by this Court; with a 
®. genera] Liberty to apply for that Purpose; and upon pay- 

The ing the Rent due, 

Duke of 
Somerset. 

Lincoln’s —m 

Jnn Hall. 

1812 . 

GARDNER;, JExparfe. 


SrparatfCom- die 26 th of November ^ 1*312, a separate Com- 

;his!>ioas of mission of Bankruptcy issued against London, as 

Bankruptcy Partner with Childs \ and on the same Day a separate 
against Part- Commission issiieti against Childs, as Partner with Lan~ 
ners, taken out don. Bo'th Ct)«nmissions issued upon the Petition of 
byajohitCredi. Maxwell ,and Dixon, as Partners, upon a joint Debt, 
tor on the same jq them by ilte Two Bankrupts. 

Debt, and on 

the same Day; « 

immediately af- yf December a joint Commission was taken 

ter Dissolution against London and Dixon upon the Petition of joint 
of the Partner, to the Amount of £ 2874; 2s. 5d. in respect 

ship; and no yf ^g^tain Bills of Exchange, Upon the opening of the 
separate Credi-^^.^^ Commission the petitioning Creditor^ Debt and the 
tor appealing. proved ; but the Commissioners, not being 

A joint ora. Act of Bankruptcy, directed Ufaxwell and 

Zed" anTtlie Hodges, the Clerk of the Bankrupts, to be 

petitioning Cre- summoned. Maxwell accordingly attended on the 5ih of 
ditor under the December, and, being required by the Commissioners lobe 
separate Coro, sworn for the Purpose of being examined touching anyActs 
missions refus- of Bank’rupicy committed by London and Chtlds, refused 
ing to disclose 

the Person, i 

who proved the Att of Bankruptcy, the Lord Chancellor, inspecting 
the Proceedings under the separate Commissions, ordered that Per¬ 
son to attend the Commissioners under the joint Commission at the 
JSerilof Costs. 
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✓ 


to take the Oath or to examined. At tlie first public 
Meeting under the separate Commissions no separate Cre¬ 
ditor proved any Debtthe only Debt proved being that 
of Maxwell and Dixon, amounting to j6430» The separate 
Debts were inconsiderable: but the joint Debts exceed 
£5000, 


Ml 3. 


Gabon ER« 
Ex parte. 


The Petition, presented by the petitioning Creditors 
under the joint Commission, prayed, that the separate 
Commissions may be superseded either at the Cost of 
the petitioning Creditors, or of the Estates; that Max- 
well may be ordered to attend the Commissioners at tl)c 
next Meeting, to be held under the joint«Commission ; in 
order to be sworn and examined before them ; and that in 
the mean Time the Choice of Assignees and all farther 
Proceedings under the separate Commissions Inay be 
stayed. 

By the Affidavit of Lnndon it appeared, that on the 
]8th of November, 1813, he and Childs dissolved Part¬ 
nership, and that the Dissolution was advertised in the Lon¬ 
don Gazette on the 21st. By the Affidavits of Maxwellmd 
Landon all Collusion with each other was denied. 


Sir Samuel Eomill^, and Mr. Jlealdg in support of the 
Petition. . 

The separate Commissions are friendly; and were taken 
out on a concerted Act of Bankruptcy. The Bankrupts 
were not separate Traders; nor have tl^ey any separate 
Estates. The Commissions were both taken out on the 
same Day; by one and the fame joint Creditor; on the 
same Debt; and, whether they were concerted, or not, a 
joint Commission ought to have been taken out. If, as Utken 
out on a concerted Act of Bankruptcy, these two first 

Commissions 
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GARDNCn, 
Ex parte. 


Commissions are bad, that Act of Bankruptcy would sup¬ 
port any other Commission. 

♦ 

Mr, Hart and Mr. CvUlerif against the Petition. 

The Suggestion, that the separate Commissions were 
taken out on a concerted Act of Bankruptcy, is ^sitively 
denied by the petitioning Creditors and the Bankrupts* 

The Bankrupts having dissolved their Partnership, it was 
thought, that separate Commissions must be taken out. 
These Commissions were taken out in the £.\erciseof that 
night, which as a Creditor the petitioning Creditor pos¬ 
sessed. In al^the Cases of Applications to supersede se¬ 
parate Commissions, in order to make way for a joint 
Commission, the'Act of Bankruptcy li^s been proved under 
the joint Commission ; and that Commission has been in 
force. The petitioning Creditor under the separate Com¬ 
missions had a Right to resist any Examination, which 
might tend to invalidate those Commissions; and was justi¬ 
fied in suing them out by the Apprehension, that the Bills, 
Iield by the Petitioners, were Accommodation Bills; which 
would not be so strictly investigated under a joint Commis¬ 
sion. The Commissioners have no Jurisdiction to examine 
a Person, not to prove an Act of Bankruptcy, but to give 
hearsay Evidence, that some other Person had said, he 
could prove one. 

Sir Samuel liomiU^f in Reply. 

I ‘ 

K 

This Petition brings forward a Proceeding never be¬ 
fore witnessed : Two separate Commissions taken out on 
the same Debt in the Course of the same Day. It seems to 
have been considered importifint, that these Creditors, re¬ 
presented as bolding Accommodation Bills, should not 

vote 



CASES IN CHANCERY. 


77 


vote in the Choice of t|^e Assignees: but this amounts to 
an Estclusion of all the joint Creditors, except the peti¬ 
tioning Creditors under the separate Commissions (a), 
and, as it happens, that there are in the preset Instance 
no ^parate Debts of any Amount, it comes to this; 
that the petitioning Creditors under the separate Com¬ 
missions ^ill name themselves Assignees; as no other joint 
Creditor can Vote in the Choice, Jf the Two separate 
Commissions are superseded, the joint Commission must 
stand. The Commissioners have a Right to call before 
them the petitioning Creditors under the separate Commis¬ 
sions ; and though we are not entitled to see the Proceed¬ 
ings, your Lordsljip will for the furtherance of Justice in¬ 
form us, who is the Person, who can prove an Act of 
Bankruptcy. 

The Lord Chancellor. 

This is upon the Face of it a very singular Pro¬ 
ceeding ; of which I do not recollect an Instance: 
Two ipparate Commissions taken out by the same joint 
Creditor, for the same Debt, on the same Day; and 
upon the Proceedings there is some Ground for what 
has been said ; that those, who were to support the Pro¬ 
ceeding, had a Fancy, that they must prove them sepa¬ 
rate Traders. There is nothing in either of* the Depo¬ 
sitions at first about separate trading: but the Deponent 
says, they dissolved Partnersiiip on the 21st of November i 
and then in each Deposition is inserted what was not there 
originally, that each of the Partners has since carried on 
a separate Trade: but they forget the original Depq^ition; 
proceeding to state, that upon the saida£lst of November 
they did give their Clerk JJirections to deny them. No one 
called until the 2Sd ; and upon a Denial on that Day the 

(a) Ez parte Ackerman^ Tastety 17 Vet. 247. 

14 Fes. 604. Ex parte De 


1012 . 

Oasdnes, 
Ex parte. 


Commissions 
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Commissions were taken out; and the Denial proved by 
Gaedher, their Clerk on ihc 27th. 

Ex parte. 

No one*recollects an Instance of such Commissions. 
There is no Reason for them ; as not a single separatj* Cre¬ 
ditor has appeared. The Effect of these separate Commis¬ 
sions is, that every joint Creditor, except him, who has 
taken them out, will be excluded. The only Hesitation 
therefore, tha|: 1 have about finally disposing of them, is, 
that it is premature; until they are declared Bankrupts 
under the joint Commission: but I shall order Webb, the 
Clerk, who proved the Denial, to attend theCommissioners 
for that Purpose; and, if he does not aitend, I will make 
him pay the CT)sts of not aiteiidiug (a). 

(«) jEr parle Lund, 6 I'cs. 781. Ex parte Higginf, 11 Fes. 8. 

Li ncoln's 
[nm Hall. 

1812. 

Dec. I t. 


Order, that 
Defendant, 
a Prisoner in 
Newgate under 
Sentence for 
Forgery, being 
brought up for 
Want of An¬ 
swer, should be 
turned over to 
the Fleet; and 
then carried* 
back to Nezom 
gate with his 
Cause. 


MOSS BROWN. 

I 

T he Defendant, being a Prisoner in Newgate, suf¬ 
fering the Sentence of the Court of Kings Bench 
upon an Indictment for Forgery, was brought up for Want 
of an Answer. 

Mr. Shadwelt, for the PlaiiitilF, moved, that the De¬ 
fendant might be turned over to the Fleet; and that he 
might then be carried back to Newgate with his Cause; 
ami mentioned the Case of Bowes v. The Countess of 
Strathmore {a), as justifying th(i Application. 

The Lord Chancellor made the special Order in the 
Terms of that Case. 


(a) iDickins, 7U- Errington v. Ward, 8 Vet, 314* 

BUTCHER 
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Feb, 8. 10. 
April $7, 

May 2. 

BUTCHER BUTCHER.. Nov.ii. 

GOODAY ». BUTCHER. (9 Vet. 382.) 

PETITION of Appeal was presented from of^900*Stock 
Decree, pronounced at the Rolls (a); establishing though a very 
the Appointment; except as to the Grandchildren; as to unequal Pro- 
whom it was declared foid. 

Mr. Richards, and Mr. Troteer, for tlje Appellants. 

It is unnecessary through all the Cases upon this pointment is. 

Subject; which are so fully considerefl in the fate Case, or is not illu* 

Bax V. Whitbread, (b). In supporting this Appeal we sory, must be 

have the Satisfaction of not contending with the Judg- determined 

ment of the Master of the Rolls, upon the Question, upon the Cir- 

whether this Appointment is illusory; as that Question curostances of 

was not decided at the Rolls ; and comes on now, as if «*ch Case, 

the Cause had been originally beard by your Lordship. a«cofding to a 

The Ground, taken by the Master of the Rolls, is, that®®^"*^ Discre. 

he will not go farther than actual Decision has gone; and, 

unless fill Instance could be produced, in which the Sum 

of jglOO had been held an unsubstantial Appointment, ^ ® 

^ ‘ Terms, being 

faj 9 res. 382. (bj 10 Fes. 31. 16 Fes. j„ 

coupled with a 

Trustbut an equal Distribution is not required: nor any Reason for the 
Inequality ; unless a Share is clearly unsubstantiSl. • 

Under a general Power of AppoAitment t\. song all the Children by 
Deed or Will from Time to Time, &c. in default of Appointment I 
equally at Twenty.one, Ikc. the Death of one above that Age does not I 
prevent an Appointment to the Survivors. | 

Appoiutment void as far as it exceeds the Power: viz. to Grandchil. , 
dren under a Power to appoint to Children. ' 


portion of the 
Fund, held not^ 
illusory. 

The Question 
whether an A p- 
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M'ould not hold'it unsubstantial in^ this Casew That your 
lordship considered as not being the correct Principle; 
but that, whenever the Question arises, however difficult, 
the Court must determine it; and go into all the Circum* 
stances. Upon the Result of all the Authorities a Power 
of Appointment is considered as in the Nature of a l^rust, 
according to the Intention of the Author of the Power, 
for the Family of the Person, who is to exercise it: a 
substantial Part must be given ; amounting in some way 
to a Provision: otherwile it is illusory. The Question 
therefore is, whether a Provision has been made for these 
Children. It is impossible, that «£00 Stock can be repre¬ 
sented as a Provision. Mrs. Butcher conceived herself at 
Liberty not to provide for them ; assigning, as a Reason, 
the Disobedience of some: no Instance appearing; except 
the Institution of a Suit, in which the Costs of all Pul'tie^ 
were directed to be paid out of the Fund. During her 
Life she made very considerable Advances to some of the 
Children ; but gave nothing to Mrs. Gooday, except this 
trifling Fund by the Will. The Court must say, whether 
this Division, in so great a Disproportion, is such as the 
Authors of the Power intended. It may be represented, 
that the Consideration for this Settlement was visionary : 
the Will of Ives, Mrs. Butcher's Father, not * being 
found; but the Intention of Pickering and Partimgton, 
the Devisees in Trust, and the Authors of this Settle¬ 
ment, was to provide, not only for her, but for her 
Children ; and the Object of that Arrangement, into 
which she came, was to guard against her Partiality and 
Caprice. Upon all the Circumstances, and the relative 

Sitdktion of the Parties, the Court will consider this as 
( 

not a substantial Part of this Trust Fund : not a Provi¬ 
sion ; that the Appointment ic not substantially executed; 
and is therefore illusory. 


Sir 
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Sir Arthur Piggottf and Mr. WethereU, Sir Samuel 
and Mr. Grimwood, in support of the Decree. 

A Variation of this Decree would be a most impro¬ 
vident Interference of this Court with the Discretion of a 
Parent. The Appeal comes in no reasonable Time ; 
after the Decree has been carried into Execution ; except 
as to the Provision for the Lunatic ; all the other Funds 
distributed ; and the Interest of that only remaining Fund 
has been applied for Eight Years in the Lunacy for her 
Maintenance. This Appeal is a Speculation; proceed¬ 
ing upon a Misconception of the Case of Bax v. Whit~ 
bread ; where your Lordship, affirming the Decree, did 
not think fit to hold, as an abstract Proposition, that any 
numerical Calculation could be adopted as the Rule. 
This is a very peculiar Settlement. The Funds, which 
are the Subject oPthe Power, must be considered as the 
Property of the Mother, however derived ; whether by 
the Will of her Parent; or the Want of a Will; or the 
Effect of the Act of Pickering and Partington ; it was 
her Property; they had conveyed to her : and she was 
treated as a Feme sole: no Interest whatever being given, 
to her Husband; not even in the Event of his surviving: 
no Discretion over his Children beyond what he necessa¬ 
rily had by rLaw. A Power is given to her alone of pro¬ 
viding for Children on Marriage, or otherwise advancing 
them. So the Powers to raise ^4000, and ,£6000, for 
such Persons as she should appoint, not confined to Chil¬ 
dren, are given to her alone. So other Powers over 
Freehold Estates, and the personal Property, are*giyen 
to her; excluding her Husband from ail Concern in the 

Property, and Management of the Family. 

• 

There must have been Reason for all this. This Settle¬ 
ment reciting the Will of Ivesi that it had not been 
VoL. I, G found; 
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found i but that Pickering and ParHngtm, being willing 
under the Circumstances to assign aU the Interest they 
would have taken under that Will, had conveyed and as¬ 
signed to Mrs. Butcher I and that, after her Interest was so 
secured, the Will was found ; has a very important Qualifi¬ 
cation witli regard to Children by a future Husband ; that 
siie shall not appoint to any Child by any future Husband 
more than One-half of that residuary personal Estate. This 
shews the Object. The Inference is, that the Intention of 
this Parent, and these Trustees Pickering and Partington, 
was, that without that Restriction she miglit have appoint¬ 
ed more than One-half of the Residue to an only Child by 
a future Husband. If they were to take in any way, ap¬ 
proaching Equality, a Provision, if that is to be understood 
as what will provide a Subsistence in Life, where was the 
Necessity for that Restriction ; if she was intended so to 
execute her Powers, as this Appeal contends ? In the Face 
of this most important Provision, shewing the Intention, 
that her Power of Distribution was confined only by this 
Limitation, that if she had Twelve Children by her first 
Marriage, and only One by'a second, she might give One- 
half to that only Child, distributing the other unequally 
among the former Class of Children, can it be maintaned, 
that her Discretion is destroyed; and something is to be 
substituted,, so arbitrary as the Discretion of this Court? 


Whatever Opiniou the Court may adopt, as an abstract 
Rule, it will not, under all the Circumstances of this 
Case interpose, litany Years ago, long before the Date 
of the \y ill, some of thes^ Children received different sums, 
upon Marriage, ojijt Otherwise for their Advancement in the 
World. Will the Court recal those Advancements? Your 
Lordship's Doctrine in Bax V. Whithreadf properly un- 
derstoqd> is, that each mus tdepend uppQL i,ts particu¬ 
lar Circumstances. |i.ord divwkley in S^ncer t. Sppir 
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tet (d), expressed his^Regret, that the Rule had got into 
the Court; and said, he would not extend it, but would 
get out of it, where he could; which is the Result of 
the Judgment of the Muster of the Rolls upon this 
Case; the Difference being ih Expression rather than in 
Sul^stanee; and that corresponds with your Lordship’s 
Opinion in Bax y. Whitbread; that the Court has under¬ 
taken this Discretion ; and cannot adopt any positive Rule 
of Arithmetical Calculation; holding that not a Case for 
the Interposition of the Court. The Cases of Appoint¬ 
ments set aside as illustTry, are, where something was given, 
so trivial, as to be mere Evasion: a Guinea for instance ; 
perhaps Five Guineas. All the ObservjUioiis, made in this 
Case, are applied to one only of these Children, Mrs* 
Gnoddy, the only one, who received nothing but this 
c£’200 Stock. A proportion of that Amount has never 
been (considered illusory; and, if it w*as less, the Court 
would feel the Reluctance, expressed in Kemp v. 
Ketttp (h), to interpose in a Case of such Difficulty and In¬ 
convenience ; where the Effect must be to undo all, that 
has been done; with regard to the Lunatic, as well as the 
others; reducing her to her original Share of the whole of 
this Fund ; the amount of which has been exaggerated; 
and does not exceed 11,000. Can the Coifrt act with 
Success upon a Comparison of the Wants of the different 
Children ? In Alexander v. Alexander [c) an Appoint¬ 
ment of .£100 was supported; though j£lS00 would have 
been the equal Share. Tlie Master of the Rolls in his 
Judgment upon this Case proceeds in some Degree, but 
not entirely, upon the Proportion. If £^100 is illusory, 
what Sum can be stated as substantial i 'i^hat Question was 
ask(^, but not answered, at the Rolls; and it is upon 

(aj 5 Fes. 362. (cj 2 Fes. 6’40. 

(6) 5 Fes. 549. 
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those, who impeach the Appointment, to state the arith¬ 
metical Proportion, that will secure, or destroy, the Ap¬ 
pointment ; to draw the Line between Shadow and Sub¬ 
stance; and to lay down in Tern|s defined and intelligible 
a practical Rule. If the Opinion as to the arithmetical 
Proportion, expressed by the Master of the Rolls, may*be 
characterized ns bold, it will relieve the Court from the 
insuperable Difficulties, in which it has been so long in¬ 
volved. ' 


Upon what Principle can the Courl now say, the Mother 
was bound to give a larger Sum to this Daughter, a mar¬ 
ried Woman ? All the Children had been maintained by 
her. Circumstances may be imagined, which, expressing 
lier Sense of her Conduct in general Terms, she could 
not bring herself to state more particularly. Her Discre¬ 
tion is given in the largest Terms; “ subject to such Pro- 
** visoes. Conditions,” &c.; under which she might limit 
to a Child, so as to determine upon Bankruptcy; and pre¬ 
vent his taking an absolute Interest. All the Cases, im¬ 
posing the Necessity of giving a substantial Share, have 
the Qualification, that a Reason may justify the Inequality. 
The very Object of such a Power is to enable a Parent to 
make a Provision for the Children according to their Cir¬ 
cumstances, and such Events as the Lunacy in this In¬ 
stance. 


Mr. Richards, in Reply. 

The Principle of this Decree is, that, as there is no In- 
stance,''thatthe Sum of ^100 has been considered illusory, 
it shall not be considered so in this Case. For the pur¬ 
pose of trying that the Fund may be supposed to be of 
Fifty Times the Amount. The Doctrine, as laid down by 
your Lordship in Bax v. Whitbread, is, that this Sort of 

Power 
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Power is not considered in a Court of Equity a mere *f8I2. 
Power; as it is at Law: but the whole Series of Authority BuTcher 

in this Court from the Time of Lord NoUtugham has ^ 
been, that it is a Power, connected with a Trust for the Buxcheh ' 
Benefit of all the Objects; each of whom must have a Goodat 
substantial Share; and what is a substantial Share must be 
decided by the Court. ^ Butcher. 

4 

This cannot be considered a voluntary Settlement; but, 
admitting it to be so, the Instant the Settlement was made, 
and the Trust created* whether before, or after, Marriage, 
it is the same as between Parent and Child ; though not 
with regard to the Interests of Strangers, under the Sta¬ 
tutes of Elizahelh (aj. She took the Power by the X)ona- 
lion of these Persons, Pickering and Partington-, stand¬ 
ing in loco Parentis, The Fund was their Bounty to 
her, and her Children; and their Intention, that she should 
execute her Power honestly and fairly, being expressed, 
she had no Right to appoint so as not to give a substantial 
Share to each. An ample Provision aliunde might, I 
admit, be a Reason: but it is not clear, that the Court 
would permit Evidence of the Child’s Misconduct to be 
produced. It has been denied ; and with Reason; from 
the Danger of letting in such Evidence; ransacking the pri¬ 
vate History of a Family for such a* Purpose. The Ef¬ 
fect would be that any Parent would have the Power to 
give almost the whole Property to any one Child; and from 
the worst Motives. Tlie Court would not endure a Pa¬ 
rent, committing a Fraud; and using this Pretence to co¬ 
lour it. 

Upon the Authority of Bax v. Whhlread, and all the 
preceding Cases, the Principle of this Decree cannot be 
maintained; and this Share must be considered illusory; 


(a) Stat. 13 and 27 Bliz, 
G 3 


not 
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not sufficient per se; and hearing just and reasonable 
Proportion to the Remainder of the Fund; therefore not in 
the View of a Court of Equity an honest Execution.. One 
of these Children wss certainly an Object of great Oom- 
miseration: but that will not excuse Injustice to the othm. 
This is not a Question of Feeling; but depends upon a 
Rule of equitable Justice; which cannot be affected by 
the Difficulty of recalling what has been distributed. By 
that Rule this is not a sufficient Share; which is perhaps 
a more appropriate Expression than substantia] such 
as the Framers of this Settlement intended; and the true 
Character of the Mother’s Act in this Instance is an At¬ 
tempt to cover a Breach of Trust by excluding this Child 
from a substantial Share, sufficient to answer the Purpose. 

Another Question may be mcade; whether she could ex¬ 
clude the deceased CVild; who was living‘, when this Deed 
was executed ; juid died at the Age of Twenty-three; whe¬ 
ther each Child was not entitled at the Age of Twenty-one 
to an equal Share subject to be devested by Appointment. 
That certainly was not mentioned at the Rolls; being 
considered immaterial; that Child having died intestate and 
unmarried; which cannot mdke a Difference. The Con¬ 
sequence of that Fact, which was not noticed until lately, is, 
that the whole Appointment is void. The Interest, vested 
in that Son at the Age of Twenty-one, could not be de¬ 
vested by this Appointment; and forms a fatal Objection 
to it. 

The Lorrf Chancellor. 

I am much struck with the last Objection ; and desire, 
that the Settlement may be looked into. If Ten or 
Twelve Children, having attained the Age of Twenty-one, 
had died in the Life of iht^ir Mother, leaving Families, the 
Two SiB^ivors must upon this Principle be considered 
as Ihe only Objects. Suppose, she had a second Hus¬ 
band ; 
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band; and all the Children by the first Marriage, having 
attained Twenty-one, died; leaving Families; she might, 
it is true, have appointed Life-Estates to them: hut under 
those Circumstances could it be contended, that the Chil¬ 
dren of the second Marriage were the only Objects; or 
that as she might have limited Life-Estates to the former 
Class of Children, an Appointment in Favor of the' latter 
Class would he a good' Execution; as she might at an an¬ 
tecedent Period have executed her Power so as to produce 
the same Effect ? This Point requires more Considera¬ 
tion than it has received; as the Cases upon Appointments 
in Favor of a deceased Child are contradictory; some think, 
that such an Appointment cannot be: qthers, that it may 
in a certain Form; and that a Power, though to he executed 
hy Will, must be so executed as to leave Interests in de¬ 
ceased Children. • 


Sir Arthur Pigott, and Mr. Wetherellj Sir Samuel Ro- 
millyj and Mr. Grimwood, in support of the Decree. 

The Objection, now made^ that by the Death of one of 
the Children, having attained Twenty-one, the Power was 
gone^ and incapable of a subsequent Executiop, occurred 
in the Case of JBoy/e v. The Bishop of Peterborough (a ); 
a very strong Instance; as, there being but one surviving 
Child, no Power of Selection, or Distribution, remained: 
but the Argument, that the Effect of holding the Power to 
be gone must prevent the Execution by Will, which is 
open up to the last Moment of Life, prevailed witd Lbrd 
Thurlow, Here the vesting at Twenty-one is applied to 
the Case of no Appointnient,*wiili an anxious Repetition of 
those Words. The Wordi “ if living" must therefore be im- 

(a) 1 Ves, Jon. 3 Brb» C. C» 243. 
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plied; where the Power is to be executed by W ill. Jn 
that Case, jBoy/tf had something given to him expressly *out 
of his Grandmothei^s Property; but that could not apply 
to the Three other Funds; no part of which was given to 
him. The Objection, as it is related to those Funds, was 
not answered by the Gift to him out of another. The 
Consequence of giving Effect to this is, that all such 
Powers would he defeated the Moment one Child died ; 
either an Infant, an Hour after Birth, or having attained 
Twenty-one; if that is the Period, at which the Shares 
would vest in Default of Appointraeut. In the Case of 
Reads V. Rende («), where there was no Gift in Default of 
Appointment, tlic same Circumstance occurred; and it 
was held, that the Power was well executed. It was not 
the Intention of this Power to limit the Time, when she 
might execute by Will; as it is obvious, that a Child 
might attain llie Ageof Twenty-one, before she ceased to 
have children; when she might have by any, or by all, 
future Husbands. Restrained from giving more than 
One-half to a Child by a future Marriage, she must either 
immediately execute her Pow'cr, finally and irrevocably, 
when one Child attained Twentv-one: which would be 
contrary to the express "W^ords: or after that Event she 
could not execute: or she might give to the Representa¬ 
tives of a deceased Child. All these Objections were in 
Boyle V. The Bishop of Peterborough pressed without 
Success; and as to the V.alaucc of Inconvenience there can 
he no Doubt. The Interest of a Child, dying above the 
Age of Twenty-one, might have been secured by moulding 
the Power with that View : but they gave her whole Life 
for the Execution of this Power. The Inconvenience of 
this Doetrine, that the Pow'er is gone by the Death of 
one Child above Twenty-one, is very considerable; amount- 
in to this; that the Power shall by no means be 


(a) 5 Ves\ 744. 


executed 
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cxecnted after that Event; the inevitable Consequence 
of which is, that the Power can be executed by Deed 
only; not by Will. This last Objection cannot pre¬ 
vail against the Authority of Boyle v. The Bishop of 
Peterborough; which has stood uncontradicted many 
Years. 

Mr. Bichards, and Mr. Trower/for the Appellants. 
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The Authority of Boyle v. The Bishop of Peterlorot^h 
is certainly very considerable: yet the Proposition, that, 
every Child being an Object of the Power, an Appoint¬ 
ment, not affecting to give any Thing to one, is a good 
Execution, seems extraordinary. Tlie Intention of the 
Author of the Power must govern; which Intention is 
expressly declared, that each Child shall have.a Share 
exactly as if named; not confined to Children living at 
the Date of the Will, or any other limited Period. In 
Reade v. Reade, which contradicts Boyle v. The Bishop 
tf Peferboroughf Lord Loughborough must have pro¬ 
ceeded on the Notion, that each Child was to have a 
Share; that the Father, executing the Power, supposing 
each of the Four Children entitled to a Fourth, intended to 
give what each would have taken, if the Power had not 
been executed. 


Here nothing is left for the deceased Child according t<^ 
the Intention; a*: what is by mere Accident left unap- 
]>oinled cannot be considered sufficient to answer the 
Power, The Case is then reduced to this dry Point. 
There are Ten Children; there might^be among th*em 
Objects of personal Favor; on account of the infirm 
Health of some, the Party, having the Power, determines to 
delay the Execution; and, having a Right to delay the 
Execution to the last Hour of her Life, though the Efiecff 
of that Delay may be, that, all being intended to have sub¬ 
stantia] 
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stantia! Shares^ if there is any Appot^ntment, Nine maybe 
prevented from taking any Thing, it cannot.he reached as 
a Case of Fraud. The Court is driven to the Necessity 
of stating fairly, that the Party may omit to give any Share 
to a deceased Child. Would the Family of that Child be 
satisfied by permitting £ 100 to fall to them ? There is 
no Instance to be found of a Question of that Sort raised: 
yet it must have frequently occurred; as that Case would 
create no less Ground of Complaint than an illusory 
Appointment. If each Child is to have a substantial 
Share, what Right has the Court to say, one shall have 
nothing? There is a remarkable Distinction in this 
Power; making aJProvision for any Number of future 
Families; not confined to the subsisting Marriage; bnt 
there is an express Stipulation for a given Share to that 
Family. • 

k 

f 

The Lord Chancellob* 

This last Point, when it was first mentioned, struck me 
forcibly; and 1 had a faint, by no means ah accurate. 
Recollection of some Cases upon it. The Question with 
reference to this Point is, what is the Law at this Day, 
as to the due Mode of executing a Pbwer of Appointment 
by a Parent among all the Children, to be executed at any 
Time up to the Death of the Parent, even by Deed, or 
Will; where some of the Children are dead before any 
Appointment. I put it so: thinking it much better, after 
the Case of Biyle v. The Bishop of Peterborough, has 
stood so Ibng, to abide by it;. leaving the Inconvenience, 
arrsittjg ^om the Doctrine there established, tb be met and 
guarded against by .Care, than by disturbing that Decision 
to throw this Subject again into a State of extreme 
Uncertainty; or to determine it by a Rule, not reconcile- 
able to any Prinfeiple. 


This Sdltleiricttt; which was iirawn by Mir. Partington 

himself, 
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htmself, a most accui^ite Draftsman, is extremely weH 
expressed with regard to the Power. The Peeuliariiy, 
that it is to extend to Children of future Marriages, is of 
hltle Consequence; as the VVord“ Children*’ alone would 
include Chiidrei) by any Marriage. It is true in Ex¬ 
pression the Interests arc to vest in the Children at the 
Age of Twenty-one, or Marriageol Daughters, and only in 
Default of Appointment: but, though the IVaetiee of Con¬ 
veyancers to intimate that expressly is useful, yet, where 
the Power may be executed by Deed at any Time during 
the Life, or by Will, which may be the last Act of the 
Party, though the Instrument does not state, that the Inte¬ 
rests shall vest at 'rweniy-one, &cl in ciyie of no Appoint¬ 
ment,or as to what is unappuinted,the implication,that they 
shall so vest, is necessary, as w'iihout that Implication the 
Power could not continue, as long as by the«express 
Terms it is to confinue, capable of ETxccution. There 
is in this Case a Peculiarity ; upon which it is impossible 
to conclude, that no one Family, or Class of Children, 
should take more than another Class by a different 
Husband. The Event of Children by future Marriages 
is contemplated; and a Provision is made; not cal¬ 
culated so to limit her Power, that each Family shall take 
equally : but the Limitation is, that she shall not give more 
than Oiie-half to the second, or any subsequent Family, 
or among them all. 
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It has been long settled, that an Appointment cannot be Appointment 
made to a deceased Child ( 0)5 or to the personal * deceased 
Representatives of a deceased Child ; and therefore befyre or its 
the Case of Boyle v. Tke Bishop of •Peieiborough 
must have frequently occurred', that this might happen 5 
unless by some Circuity o\ Device the Families of 
deceased Children were included : where all the Children 

(a) MaJdaou y. jiadrtw, 1 Fes* S7, 

were 



92 


CASES IN CHANCERY. 


Butcher 

V. 

Butcher. 
GoodAt 

V, 

Butcher. 


were intended to take. Eleven ouf, of Twelve might die, 
leaving Children, and yet, if the Party cannot appoint to a 
deceased Child, or the Representatives, or to Grand-chil¬ 
dren, the Consequence must be, guarded as it is too by 
this Doctrine of illusory Appointment, that the surviving 
Child would take the whole of that, which was intended 
for all; unless that can be prevented by other Means than 
an Appointment. 


The old Prac.- The Mode of executing the Power in the Case of a 
tice of execut- deceased Child, according to the old Practice of Convey¬ 
ing a Power of ancers, that prevailed before the Case of Hoyle v. The 
Appointment, Hishnp of Pelerboroughy was by giving Part to the sur- 
afterthe Death Yjyjng Children; making no Appointment of the Re- 
of one of the sijygj which therefore was permitted to go as in Default 

Objects, by Appointment. That certainly was very ill-conceived, 

giving Part to . . . rru n • * 

, _ , and incorrect, 1 he Consequence was; that, as in most 

the Survivors, ^ 11 n i 

and letting the Share unappomted would go among all, who 

rest go as in Twenty-one, living and dead, as Property vested 

Default of Ap them at that Age, or on Marriage of Daughters, it 
pointment would be divisible among a Child surviving, and all those, 
among ah', in- it is very difficult, almost impossible, to 

speak of that Sort of Device as an Appointment. Lord 
Thurlow dissented from that, which I understand to 
have been the previous Notion of Conveyancers j and 
established the Rule in that Case of Boyle v. The Bishop 
of Peterborough, as it has been stated by Sir Arthur 
Piggott; and Lord Loughborough also appears in Reade 
y.Jieade to have disturbed that Doctrine: giving the Fourth, 
whicl^according to the old Course would have been divided 
among the Four,„ to the Representatives of the deceased 
Child. I do not perfectly understand the Case; which 
ill .quite novel in this Respect: 1t>ut, if the Doctrine, re¬ 
sulting from it, is not agreeable to what was previously un¬ 
derstood to be the Law as t(>the Fund unappointed, as to 
the appointed Shares it follows Boyle v. The Bishop of 

Peterborough 5 


correct. 
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Peterborough\ which it is better to abide by; leaving 
the Inconvenience, that may arise from it, to be met by 
Care, than to exchange it for the old Inconvenience, neatly 
as considerable; and not got rid of by any Doctrine, rest¬ 
ing upon sound Principle. It happens, that there is in 
this Case a Share nnappointed: the portion given to Mrs. 
HalP& Children. It is unnecessary to determine, whether 
the Doctrine, which prevailed before Boyle v. The Bishop 

Peterborough^ would apply; as I certainly shall not dis¬ 
turb that Case; and that is sufficient with reference to 
this last Objection. • 

This reduces it to the extremely distressing Point; which 
has been decided upon the Execution of this Power; and 
as to that with an unaffected Respect for the Opinion 
of the Master oj the Rolls, and not presuming |o think 
my Opinion better^ I would rather say/ at once, in direct 
Terms, that the COurt ought never to discuss, whether 
an Appointment, good at Law, is bad here, as being 
illusory. I do not think the Court is now at Liberty to 
act upon the Principle, on which this Decree proceeds,* or 
upon that, which 1 have just intimated may be the better 
Opinion. If a long Series of Authority has established, 
that an illusory Appointment is bad, howevef difficult m 
each Case to determine, whether the Appointment is, or 
is not, illusory, taking that Difficulty to be as considerable, 
as can be represented, the Duty is imposed upon the 
Court, and cannot be cast off, to meet, and get through 
it with as much sound Discretion as can be applied. 

The real Question therefore, and a very difficult Ques¬ 
tion, is, whether this Appointment is illusory. In order 
to determine that Question i will read the Case again: but 
the strong Inclination of my Opinion is, that this Appoint¬ 
ment is not illusory. I think, the Author of this Power 
lias give 4 a very large Discretion; and am much struck 

with 
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with the circumstance, that the Parent is enabled to dd 
this: if, instead of Twelve, there had been Twenty Chil* 
dren by the first Marriage, and only one Child by a second 
Marriage, that Child might have had one equal Moiety; 
and tlie other Moiety might have been justly divided into 
Twenty Parts for the first Class of Children. Thit is 
one extremely strong Circumstance; there are also other 
Circumstances, to be attended to ; and upon the whole the 
strong Inclination of my Mind is, that this is not illusory. 


The Lord Chancellou. 

After the Decree was pronounced, from which this Ap¬ 
peal is presented, 'Two Cases were decided at the Rolls; 
Mocatta V. Lousada («); and D^ke v. Sj/lvester (b ); and 
the Opinion, intimated in my Judgment upon the Appeal 
from the'‘Decree in Bax v. Whitbread {c)y that consider¬ 
able Difficulties occurred to ray Mind, as to the Principle 
upon w'hich I understood the Master of the Rolls to 
have decided the three preceding Cases, has produced this 
Appeal. 

It is impossible to describe in stronger Terras than 1 
used on that Occasion the extreme Distress, in which the 
Rule of this Court, if such as I conceive it to be, places a 
Judge, who is called on to determine, whether an Appoint¬ 
ment is, or is not, illusory. I could not select more apt 
Expressions than are to be found in L'»rd Alvanlefs 
J udgments; nor more appropriate Terms than those con¬ 
tained in the Judgment of the present Master of the RoltSf 
now under Review; who has intimated this in Substance: 
that he does not know what is an illusory Appointment; 
when it is said, a hona fide substantial Share shall be 
giyen to each Object, and, whem it has bei n held, thnt 
is Bitch loni, fide substantial share of ^1200; 

fe) 12S. ' ^ (e)i0 Fes, 31. 16 Fes, 

15, 
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when Judges, such as Lord Jhanley, have pronounced, 
that 10 is nothing,* deliniog to say, whether jfi50 out 
of 1900 would he a substantial Share: the Mahter 
of the Roils states, that he will relieve himself from the 
Difficulty, belonging to such a Case, by taking the Rule 
thuf: if you can a shew a Case, where the Sum appointed 
bears the same Proportion to the whole Sum, which is 
the Subject of the Power, as any other Sam, whicJi has 
been actually decided to be illusory, with reference to 
the whole Sum, the Subject of the Power in the Case so 
decided, he will adopt* that Rule of Proportion; that, as 
the Share, appointed in each Case, does or does not bear 
the like Proportion, as in the decided Case, it is, or is not, 
illusory; and, as I understand him, he*says, he will pro* 
ceed upon that Rule, until instructed by higher Authority. 


1812. 

Butcbsr 

Butcher. , 
Qoodat. 

V, 

Butcher. 


In the Case of, Bax v. Whitbread, where I was com¬ 
pelled to observe nipon that Doctrine, I intimated as 
strong a Wish, as a Judge can entertain, that I could 
adopt that Principle in Practice ; which would relieve us 
from Distress in a Class of Cases, the most distressing we 
have to deal with; but it still appears to me, as it did on 
that Occ&sion, that where a Power of Appointment was 
given in Terms, importing the most unfetterod Authority, 
for Instance, among Children, or other Objects, in such 
Shares and Proportions as the Person, executing the Power, 
shall think fit, this Court had in a Course of Authority, 
governing its Decisions for Ages, taken upon itself to say, 
whether at first upon a sound Principle, or misled by some 
Misapprehension, that, however large the Terms, the 
Execution must be governed by a sound Discretion; 1;hat 
it is a Power in some Degree coupled with a Trust j 
which, if not executed bofiaJide, ai^ according to the 
Arbitrium bom Viri, the Execution would be good for 
nothing \ and this Court would resort to that loose Doc¬ 
trine, as it certainly is, though it has been stated by the 

greatest 
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greatest Judges, that Equality is Equity ; and the Fund is 
to he distributed, as if no such Power had been given. 

Such appearing tome, as it appeared to Lord Alvanley, 
the Course of the Court, I here express with the Master 
of the Rolls my sincere Wish, that it should be corrected 
by higher Authority : but, unless taught by higher Autho¬ 
rity, I cannot disavow the Jurisdiction, so long ex:ercised; 
whatever the Difficulty of acting upon it may be. Having 
given to this Subject the most deliberate attention, I find 
it in such a State of Contradiction! both from Dicta and 
Decisions of great Judges, that, if I had to advise, I could 
not say, how such^ a Power can be safely exercised. 

<. 

Upon a Subject which has been so much the Topic of 
DiscussioB and Decision, it would be a Waste of Time to 
trace the Doctrine from beginning to end through all the 
Cases; as has been my habit: which I hope will produce 
at least this Degree of Service j that I shall leave a Collec¬ 
tion of* Doctrine and Authority, that may prove usefuL 
With regard to this particular Doctrine, which originated 
with Lord Nottingham, I observed in Baxy. Whitbread {a), 
that I cannot agree with him in the first Case he decided; 
which went to this Extent; that Equality is Equity j and 
if that is disturbed by the Exercise of the Power, some 
extremely good Reason must be shewn. It is impossible 
tq^dmit, that this is the modern Doctrine of the Court; 
which gives full Sanction for declaring, that it is not neces¬ 
sary for the Person, executing a Power of Appointment, to 
give^ th^e Subject in equal Shares; and I may upon the 
Result of the Authorities say, it is now reduced to this ; 
that, unless the Share appears upon the mention of it not 
to be a substantial Part or Share of the Subject of the 
Power, the Court never does call on the Person, executing 

it, 
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it, to say, why he has not given in equal Shares among the **12. 
Objects. BuTcaaa. 

, ^ V. 

In the same, or a subsequent, Case Lord Nottingham Buxcusft. 
says, these Powers are to be good according to Circum- Qooday 


staftces. If he had explained that, it would have relieved 

the Court; and might have met the Observation, which is Butchek. 

now justified; that upon this Subject the Books are full 

of Dicta, marked by Contradiction; and Decisions, with 

regard to each of which no one might agree with the 

Judge, who decided itf The Doctrine is as loose as this; 

that, though a Power is given, to be exercised according 

to Discrerion, as to the Shares, yet in Effech unless the 

Judgment of the Person, who was to exercise that Power, 

agreed with the Judgnie|itof the Judge, who had to decide 

upon the Execution, it is impossible to know, whether the 

Execution would, pr would not, be godd. 

In this way, through all the Cases, in some it is said. Various Con- 
that a Reason for Inequality must be alledged in the Iii-.**'®di®Bons up- 
strument, executing the Power: in others, that you shall Subject 

be at Liberty to prove a Reason, though not assigned; in ilb»sory Ap* 
some, that, if the Person executing has made another Pro- 
vision for Ihe Party, who suffer! by the Ineqtftility, that is 
a Groui^d for holding sufficient the small Sum, which 
Lord jSlvanl^ would have charfusterised as nothing; the 
Phrase, by which he describes an unsubstantial Share: but 
the same Cases say, that, if the other Provision comes 
aliundcf it will not assist the Appointment; others saying, 
it certainly will; the Person, executing the Power, |iaving 
only to look to what is reasonable; attending to all the 
Circumstances, affecting the Situation of each Part of the 
Family. It has been said by older Judges, that the Power 
may be executed by a Parent, having Regard to the Con¬ 
duct of the Child towards that Parent. In later Cases 
VoL. I. H that 
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tHfii baft .been represented! a» most, di^gerous; and^ t<ck> dt« 
licnte a Discretion to be entrusted; and il is, I agrees a very 
delicate Discretion: but then I am at a Lioss to these 
Powers are not frequently created for the ver}’ Purpose of 
giving the Parent Controul over the Child t a»Bridle upon 
die Conduct of the Child, according to the Language of 
some Cases; and if these Diotn have any Foundation in 
Reason, it is extraordinary to say, tlte Power is given as a 
Bridle upon>tbe Conduct of the Child: and yet the Con¬ 
duct of tlie Child shall not be a Circumstance, regulating 
the Conduct of the Parent. 

I do not pursue the Variety of other Contradictions, that 
may be pointed out: but will notice one, of some Import- 
itnee. It is said universally, and oarinot be controverted, 
that any cf these Appointments, under which each of the 
Objects has some Share, is good ai Law: but that, where 
tliat Share is illusory, that is a Fraud upon the P' wer; and 
must be deait with accordingly in this Court. Some Judges 
bavie snid, and the Master ojl the Rolis in his very able 
Jiucigment, (which cannot be read without the Obhervation, 
that it is a most able Exposition of llis Sentinh nts) ground's 
one of his Difficulties upon this, that a Deed cannot he 
fraudulent), 'unless it is Yraudnlent both in ^w aad 
Equity; that the Quesihon of Fraud is the same in the one 
Court asi ill'therother. To that Doctrine I do not agree* 
Though in modem Times, and« particularly during the 
Pecipd, in which I have been engaged in this Hall, a strong 
Inclination has been evident to say, that whatever is Fquity 
ou^t |(o be Law; an Opinion, acted upon especially by 
Mr. Justice Bullp-; who persuaded Lord Mansfield to 
not upon it, until it was reformed by Lord Kenyon, with 
the^Assistance of the same very able Judge, as he certainly 
Distinction waa, yet the clear Doctrine of Lord Ha dwicke and all 
as to Fraud in hta Pi^edecesssors wae, that there were many Instances of 
Equity and at Riaiid, that would affect lastmtnents in Equity; of which 
^ tlie 
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the Law could oot take Notice: and this Clas$ of Casesds 
one Instance. 

Without goln;g through all the Qi^s upon this Subject 
it will be sufficient to name the late in which tlie 

wTiple Subject is exhausted; the Gpntsadictions, both 
of Vida and Decisions, alle noticed; and aU tho Ciu^s 
ireferred fo; with particulas Citations, collected frpui 
most authentic Aopounts of them: PockUngt,qn v.. 
Bayne (a'it before Lord Thurl(m\ who decided in a very 
short way, which wtfi not his Habit, that an Apfiointment 
of One Acre for Life was illusory: Brisiow v, lVanie{b), 
P'artderzee v. Adorn (c). Kemp v. Kemp (d). Mocaia 
V. Lowada («). Dykt v. Syivsiter (fj ; and v. WhU- 
bread {g)» 

It is unnecessary to detail very particularly the CircuiU' 
stances of the jtreseiit Case; which is in Print. The 
short Result is, that this Lady, having married against t^e 
Wishes of her Father, who created a Trust as to the whoje 
of his Property in Mr. Pickering and Mr. Partingtpn, 
had a Power to give a Freehold Estate to any of her Chil¬ 
dren after,her Death; whether that wpuld extend tp Chil¬ 
dren, by any other H usband, is immaterial. •She had also a 
Power to give j^4000 to any Person she might think £t 
immediately; a farther Power to appoint a^SOOO with 
some* Household Furniture to any Person ; of course in¬ 
cluding }]«r Husband and Children: and in Default of 
Appointment that Sum would vest in her. The Residue 
she was to have for h.er Life; and at her Death she U^d 
a Power to appoint it ompng her Children: *btft, in 

(a) I Brp. C. C. 450. («) U Pet. 1«J. 

( 5 ) % Vqt. 336 . (/) 12 Vet, 1 * 6 . 

(c) 4 Pet. m . - ig) 10 f>i. 3^ 16 Pet.. 16. 

id) 6 Pet. 849. 
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Addition to that, as large a Power ns possible, from Time 
to Time, and by Deed, to appoint any Part from Time to 
Time to any Child, as she should think fit; and, in Default 
of such Appointments from Time to Time and at her 
Death, the Value ^’as to go among the Children equally. 
Then follows a^ery important Clause; contemplating the 
Event of another Marriage; and providing, that nothing in 
this Settlement shall authorise her to give to the Children 
of any other Husband more than a Moiety of that Residue, 
over which her Power extended. 

The Effect is, that, as ihe Children came into Existence, 
the Shares vested, subject lo be varied by the Births of 
future Children, and the Exercise of her Power: regu¬ 
lated only by this; that the Children or Child of a future 
Marriage nhould not have mq^e, but might have as much 
as one Moiety. Slie did exercise her Power to appoint 
from Time to Time during her Life: the first Appoint- 
megt takiog the Share appointed ou^of the Subject of the. 
Power; and leaving the Remainder to be appointed among 
the Children; including the Child, in whose Favor the 
Power had been executed, and the Children of a future 
Marriage: which Child, for whom that Appointihent was 
inade,*'mighf in the Event of another Marriage take, be¬ 
sides the JShare appointed, one Moiety of the whole. Tfiis 
was followed by subsequent Executions of the Power from 
Time to Time: every Appointment taking out of the ge¬ 
neral Subject of the Power so much; and leaving the Re¬ 
sidue vested, and to vest, in the remaining and future Chil¬ 
dren : the Number incapable of being ascertained, until 
she reached an Agq, ai which she cx>uld not have more; and 
if there had been one Child 1i^ a subsequent Marriage, 
after all these particular Appe^ntments, that Child might 
have taken a Moiety of what constituted the whole Fund 
before any Appointment; though* that should leave to 

perhapi> 
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perhaps Twenty Chjidren of the former Marriage only 
their respective Shares of what remained unappointcd. 

It is evident, how immensely large a Discretion was 
given; and to what the Fuad might by repeated Executions 
of the Power be reduced j and this goes far to shew, tltat 
her Discretion must, as far §s it can in any Case, be unfet¬ 
tered* The Consequence is, that this Fund, which was the 
Subject of these Powers, became reduced to the Subject 
of the last Appointment. With regard to that it is clear, 
that, if the last Appoititment could not be maintained, that 
would by DO Means shake any of the former Appoint¬ 
ments. 

A Circumstance exists in this Case with regard to one 
of the Children, which I mark very particular^. When 
this Court takes upon itself to jifdge, whether these 
Powers are, or ard not, well executed, if given to Parents 
in Settlements with any of the Views I have mentioned, to 
be regulated by the Conduct, State, and Circumstances of 
the Children, this is a Circumstance we knowr belter how to 
deal with than many, that might occur in the State of Fami¬ 
lies ; with reference to which such Questions arise. This 
Child was a Lunatic; and a very large Provision is made 
for her. Considering this Subject unprejudiced by Deci¬ 
sion, 1 cannot help saying, that, if, with such a Power, 
1 had a Son, well provided for, embarked, for Instance, 
in this Profession, and rising in his Circumstances, and a 
Daughter in this deplorable Situation, great Inequality 
would not appear to me to be Injustice. It is farther 
obvious in Experience, that a large Provision, ma<!e for 
One Child, may be the ,best thing possible for another: 
but, I agree, the Court hns not trusted itself with such 
Considerations. 


M 812 . 

ButchbH 

V. 

Butch EK* 
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u. 
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The Question is then reduced to this; whether, as 

H 3 Lord 
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isi’i. Lord AhanUif said is to refbsin^ to sa}^ it as to 
Bvtc^^ ^50,1 can say ti^n the list Appoihtitient, that^ as this i$ 
i>. a Power, coupled with the Execution of a Trust, recol- 
Butchbe.' lecting always, that it must be co'nsidejired With reference 
x^G^jday ^5 die Nature of the Trust, *t6 he coIledtM from the 
whole of the Instrument, Shares, given Co l^fs. 
,Euichbr. other Children, are hot subs^tantial; 

not how attending to the Citcumstahcb, that there is an 
Excess in the Execution of the Power by giving ft> 
Grand'childreh; which .must be divided among all j as in 
Default of Appointment. I concur with the JMattir oj 
the kails, that the recent Cases reduced the Question to 
this: whether attending to ah the Circumstances, and 
the Nature of the Trust, collected from the Deed, the 
Court can take upon itself to say, the Share is not sub¬ 
stantial ; that 1 am not authorised to say so in this Case; 
and therefore avowiug the great Difficulty, in which the 
Court is placed upoh this Subject, 3 cannot say, that this 
Det’ree ought to be reversed; and oonsequenily it must be 
affirmed. 


WADEStfN 
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Nov, 12. Ifi 


T3^Y ladenture, dated the l6fch of Stpt^mber, ofDeeds’lpr^ 

reciting, that ii>iiRjMdit^wiis indebted, in his Proviaid 

separate Capacity, vto the late House of Simjuo^ and for Payment j 

WethereU ; in which* Simpson was a Partner ;eBd was also the just P^ 

indebted, in his separate Capacity, to the fianking*house portion or 

of Siffqmnt Taylerson, Saundtrsottf and Granger.} and ** 

likewise to the several Persons, mentioned in a Schedule ; owind 

sMd that he was desirous of making a ^Provision IWthe . . 

® ner jointly at 

Payment of the said several Debts ; ‘and aj^o reciting ^ Partner 

Three aoveral Indentures of Lease And Release, the Re> referred, not ^ 

leases bearing Date with the present Indenture^ each the Contribu.| 

of which Releases contained a Declaration, that the tion as among 

Hereditaments therein comprised were conveyed, in Trust the Partners, 

for Sale; 'in order to discharge, the Mortgages and In- '^***‘^ 

cumbrances according to ibmr Priorities, and as to the ^•the*^s?ate”^ 

Residue upon the Trusts deptessed and declared by an 

Indenture, tniended to •bear even Date with the said lo-punds and 

dentures of Rdeasc; it was declared, thal^ the Trustees Ability of tl 

should stand possessed of, and interested in such Residue, other Partnerlj 

in Trust, in the first Place, thereout to pay the Costs of he may eventt| 

that Indenture, and of all other Deeds, connect'there-ally he called | 

w'ith, and of the Trustees ; and, in the next.Place,” to to contri- 

pay to the then late Co-partnership of Simpson and**“**^°‘**®j®*^ 

iVathtrell a certain Sum, doe from Thomas SstmXon in *^®*’** » *® *• 

• ^ they may be 

fully paid b Secondly, that under a Provision for Debts of various Di 
scriptions no Preferen*ce was intended ; which^ miii|t be clearly slu»wii| 
otherwise the Court favors equal Payment: Thirdly, a Reference to | 
^Deed df a special ‘Date, there being Two Of the s^e Date, One ex^ 
cuted at that Time, the other subsequently, was in the Absence o| 
positive Evidence, and aided by Circumstances, applied to the former, j 

H 4 bis 
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his separate Capacity: ** and also” to pay to the Co-part¬ 
nership of SimpsoUf Taylersottf Saundertonf and Granger, 
all such Sums of Money as then were, or thereafter should 
appear to be, owing from the said Thomas Simpson^ in 
his separate Capacity, to them, as Bankers, and Co-part- 
ners; and also thereout to pay the just Proportion 'or 
Share of him tlie said Simpson of all such Deb^ as w^ere, 
or should thereafter appear to be, 'owing from him S^mf- 
son jointly, and as a Co-partner with TaylersoUi Sauttder^ 
son, and Granger, as Bankers, to any Persons, to whom 
they were, or might be, indebted:« and also, the Pro¬ 
portion or Share of Simpson for the Losses of the Co¬ 
partnership ; and also to pay the several and respective 
Persons, mentioned*‘in the Schedule thereto, the several 
Debt#, therein specified, and to them owing from Simp^ 
son, rateabjy and in equal Proportions, with Interest; and 
as to the ultimate Surplus, if any, to SJmpson,,lm Exe¬ 
cutors, Administrators, and Assigns. 

By another Indenture, dated the same l6th of 
tember, 1801, made between the said Parties, and pro¬ 
fessedly for the same Object, namel}'; to declare the 
Trusts of such Residue, the Trusts are declared precisely 
the same; with this important Difference; that the Trust 
£or the, Payment of the separate scheduled Creditors of 
Simpson, instead of following, precedes, the Trust for the 
Payment to the Partnership of Simpson, Taylerson, Saun- 
derson, and Granger, qf such Debt as was due to that 
Partners^p from Simpson in his separate Capacity. 

Thl; first of these Deeds, ki the Older in which they are 
here stated, was executed on the Day it bore Date: the 
second was not executed until the 12tb of December, 
1801. With the Exception of three additional Creditors, 
named in the Schedule of the second Indenture of Septan^ 

her, 
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ter, 1801, the Schediiles, annexed to each of thow fb- IRIf. 
dentures, contained the sames Names. one of those WA»Molt 

additional Creditors, washy a Deed, dated the 13th of ^ 
DecembeTf 1801, substkuted for one of the original Tros- Richawsoii. ^ 
tees; and by another Indenture, dated the same 13th of 
December^ 1801, Simpton granted to those Trusteed, includ¬ 
ing Colbf certain Property for Ninety-nine Years; in Trust, 

(after paying their Expences as Trustees), in case the 
Fund “ in and by a certain Indenture, bearing Date the l6th 
** Day of September then last past, and made between 
“ Simpson of the one Part, and Richardson, Barker, and 

Richardson, of the one Part, appointed for satisfying 
“ the several Mortgages, arrf Debts therein mentioned, 

and referred to,**^ should by any Means, become defi¬ 
cient for that Purpose, to raise and levy such Sumsr of 
Money as should be sufficient to answer and make good 
such Deficiency ; and to pay and apply the Money, so to 
be raised, for the answering and making good such Defi¬ 
ciency accordingly. 

In Map, 1803, Simpson, Tayletmu, Saunderson, and 

Granger, became Bankrupts. 

• 

The Trustees had upwards of Ten Thousaq^ Pounds in 
their Hands; Part of the Trust Monies,^ under the Deeds 
of S^temher, 1801; and Two Thousand Pounds, arising 
by the Sale of the Term o/ Ninety-nine Years. A Divi¬ 
dend of Five and Sixpence in the Pound had been paid 
under the Commission of Smpson, Taplerson, and Saun¬ 
derson, and Granger, The whole of the Debt,' due from 
Simpson in his sepaante Capacity to the Partnership of 
Smpson and Wetbereli, had been paid. 

The Bill was filed by a Creditor of the Finn of Sin^- 
son, Taplefson, Saumlerson, ond Greater ^ praying, tliat 
the several Trusts of the first-mention^ Indenture of the 

16 th 
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J^h at‘Sg)ieml9r, 1801, may be carried into Executioaj 

WalDHOlj ^ ^ Kesidue of the Debt, due to him at 

the Executioa of that Indenture from the Co-partnershifr 

XffOftanosoir Sm^son, Taylenan, SamdertoUf waA Grangtr; that 
the Trusts of that Indenture for Payment of the Debts, 
due from Stt^ptoa jointly and as a Co>partiier, may be 
preferred to the Trusts, by tlie^same Indenture declared for 
Pi^yment of the Debts, mentioned in theSdiedule thereto; 
that the Trusts of the aeconrl Indenture of Septemberf 
1801, may be postponed to those of the first; tliat the 
Trusts of the Indenture of the 12th of December, 1801, 
may be carried into Executioa; that it may be declared, 
that the first-mentioned Indenture of 1801, is 

the Indenture referred to in diatof the 12th of December^ 
1801; and that the Fund, raised by that Indenture, may 
be applied accordingly. 

ft 

f 

^\t Samuel Romillyt and Mr. Wear,^for the PiaintiiF. 

* 

'The first Question, which arises in this Case, is, which 
of the Deeds of the l6th of September is meant to be re¬ 
ferred to by the Deed of the Iflth of December, The 
Moment the first Deed was executed, it took from Sbnp- 
son all' Power of future Disposition; a Deed having Ef¬ 
fect from die Delivery; notiRrom the Date. Therefore, 
a Deed, baring Date the Day, on which it is executed, 
iiKist prevail against a Deed, executed on a subsequent 
Day; though bearing the same Datd. 

The next Questiomis, what is meant by the “ just Pro- 
** portion’* of Simpson's Debts. His just Proportion of tire 
Debts vine to the Creditor, is all, .that has not been paid 
by the Funds of the Oo^ipartonrship; 4ndk applying that to 
tlie Circumstances of this Cpsc, all, that remains after 
Pejyment of the Five Shillings and Sixpence in the Potnnd, 
roodvedpinder theBinkrept^, itidve just Propdir lion to be 
ans^Orod by this Triist. 


Mr. 
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Mr. Leach, abd Mr.,jEforiie, Ibr tiiie scheduled Creditoti. 

T 

The Words jUs^t Pro{>olPtUm” fiiust be refowsd to 
and bis Partners; meaning 4 Ppov^isibn for trbat was 
justly bis ittdivfdndl Part of tlm 4)eb«s ;bume]y, iaPourth. 
There is another Point for CoOsideraiiob % though ^tiot 
made by the Pleadings; whether there is a Priority to any, 
but the first mentioned. Creditors. The Words of die Deed 


tm, 

W^isdli 


give no such Priority; but, after the first Provision, all 
%the rest take-mteably,'and ^pari pami. The Deed of (the 
12th DecenibO' brings forward ^new Property, in Aid of^the 
previously Existing Punds: and whatever may be tl^ tech> 
tiical reasoning resorted tb, there can be'no Doubt of the 
Intention of the Parties. The Words ** in the^next Place/^ 


in the first Deed of the iQfh of apply, not only 

to Wetherelfs Debt, but to the Debts followifig; connected, 
its they are, bj' the Words “ and also.*** 


Mr. Hart, ^r the Assignee under the Commission. 


♦The Recital, in the Deed of the l6th Of S^temher, is 
material; shewing, that the principal View, ihdt "Simpton 
had in making that Deed, was the Discharge of what he 
owed his Pajiners ; the Contract being, not with the Cre¬ 
ditors, but with his Partners. With respect indeed to the 
Creditors, he owed the entire'Sum, and he had no Right to 
settle the Proportion be would pay. The true Construc¬ 
tion is his just Proportion, as^a Partner. 

Mr. ttiihards, nnd Mr. Uttemn, for the Ci;^itdts, 
named only in the Schedule to the second Deed of Sip- 
ieirib'er, IbOl. 

The Deed of the 12th of December introduces new 
Property, and disposes of it according to the Trusts of a 

Deed 
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Deed of the l6th of Sfptemher ; and, although, it is true, a 
Deed has no Effect until executed, the Deed of the l6th 
of Septemberf which was executed on the 12th of Decem- 
ler, under the Circumstances is the D^d referred to ; 
the Provision for CobVs Debt by that Deed affording con¬ 
clusive Evidence of that* 

Sir Samuel RomiU$ in Reply! 

It is impossible to understand the Deed in the Sense con¬ 
tended for. From what follows, as to the separate Debts, 
it is clear, that they were to be paid in Success^n; and the 
Terms ** rateably, and in equal Proportions,” mean, with 
each other, not with the Debts, previously provided for. 
The separate Debts alone are to carry Interest. The In¬ 
tention, ^therefore, was to make a Gradation in the Pay¬ 
ment of the Debts. As to the Terms V just Proportion,” 
it is clear, he meant to provide for thd Payment of all his 
Debts. He recites that Intention expressly : but, accord¬ 
ing to the Construction contended for, he would leave all 
his Co-partnership Debts beyond a Fourth, unpaid ; being 
liable to the Creditors for the whole. 

Upon the*remaining Question, which of the Deeds of 
September is referred to, admitting there may be Reason 
to conclude, that the second Deed was intended, the Court 
must look not at the Circumstances but to the Rules of 
Law. If there be a valid Deed, and another Deed, which 
is inoperative, of the same Date, and a third Deed con¬ 
tains a general Reference to the Deed of that Date, the 
Court must presume, that the Reference is to the opera¬ 
tive and valid Deed: that, which is truly of the Date, 
ascribed to it. « 


The 
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The Master of the Rolls. 1814. 

There are Three Questions in this Cause: 1st. What is * Wa^oi^ 
Uie Extent of the Provision, made by this Deed for the c. 
Partnership Creditors: 2dly. Whether they are to take RicHAaaSoir." 
thatf revision, whatever it may be, in Priority to the se- Nov. 17. 
parate, or scheduled, Creditors; or only pan passu with 
them: 3dly. What is the Trust of the Term, created by the 
Deed of the 12th of December. 

The first of these Questions depends upon the Sense of 
the Words, “just Proportion or Share/’ in the Clause of 
the Deed, speaking of the Debts, due l>y the Banking 
House, in which Sinipsottf the Alakery was a Partner. 

Those Words, as there used, cannot, I thitik, mean merely 
One-fourth of the Partnership Debts. In that Clause he 
is speaking, not of what may be due from hims%lf to the 
Partnership; or wli^t, as between him and his Partners, h^ 
might be bound to contribute to the Partnership Fund : but 
of what in consequence of his being a Partner he may ow'e to 
the Partnership Creditors. Quoad them his just Proportipn 
is what, with reference to the State of the Partnership 
Funds, and the Ability of the other Partners, he may 
eventually be called on to contribute to the joint Debts: so 
as that all those Debts may be paid. If, for Instance, all 
the Partners had continued solvent, his just* Proportion 
would have been One-fourth of the Debts; if one had 
been wholly insolvent, his just Proportion would be One- 
third. My Opinion is, that the Partnership Creditors are 
entitled to come in under the Deed for so much as shall 
^not be paid out of the Partnership Funds, and as they can¬ 
not recovd" from the Estates of the other Partners. 

Upon the. second Question there does not appear to me 
to be enough in the Deed either to prefer or postpone* 
any one Set of Creditors to another. The Expences of the 

Tru«5i 
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Trust are to be paid in tbe first; Piaae:: tlie Trustees are* 
directed in the next Place ont of the Fund' to pay Debts of 
various Descriptions: but 1 do not see^ hew a Direction to 
pay in the next Place out of a given Fund a Debt to and 

also thereout a Debt to B.$ and also thereout a Debt to C. 9 . 
can entitle to be preferred to B,, and B. to be prefitrjred 
to C. According to the Words the one Debt is to be 
paid as well as the other: the one and also the other; and 
all out of the same Fund : the Word thereout” referring 
to the Fund, originally spoken of, before any of tliese 
Classes of Creditors sue described.« The Declaration, that 
the separate and scheduled Creditors are to be paid rate- 
ably and in Proportion, to each other,, is not of itself suffi¬ 
cient to prove, thdt they are not also to take rateably and' 
in Proportion wkh the other Creditors^ The Court always 
leans in Favour of equal Payment of all Debts : an In¬ 
tention of Preference must therefore .be clearly shewn ; 
especially, where, according to the Gowstniction contended 
for, the separate Creditors would be postponed in the Dis-- 
tribution of the separate Estate of tlie Debtor. 


As to the Wbrds ultimate Surplns” they are properlj 
referable to that other Surplus, previously spoken of, as- 
constituted by the Payment of those Debts, that were In¬ 
cumbrances upon die difierent Parts of the Estate, con¬ 
veyed to the Trustees, Out of dial the joint and separate 
Creditors are to be paid ; and the ultim ae Surplus is to> 
go to the Maker of the Deed; but titere is nothing wiiich 
implies, that a second Set of Credikors are to be paid out 
of tbe Sui*p]tis, constituted by Payment of the First; and 
iiThirdXjut of tbe Surplus, constitaled by Payn^ent of the- 
Second. 

« 4 

As to the third Question, there being Tvro Deeds>. 
equally bearing Date on the df September, it is first 
to be seen, whether the Deed of the 12 th of December 

contains; 
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v!;ontnins in itself <nny thing, sliewkig with snihcient Pre- 
ci&ion« to which of those it was intended to refer. Tb© 
only Cireumslance upon the Face of the latter Peed, that ^ 
was relied on, as connecting it with the second of those 
Deeds, is, that Cobb is appointed one of the Trustees o| 
the Term. If there had been a Reference to this previous 
Appointment to be a Trustee of the other Property, th^t 
would have been material; as it is clear, be was appointed^ 
such Trustee with reference to the second Deed of that 
Date* There is, however, no Reference whatsoever to his 
Appointment as a Trustee of any othigr Property; though 
the Fact appears, that he was so. The bare Circum¬ 
stance of his being appointed a Trustee of this Term, may 
furnish a Ground of Conjecture as to* the Reason and 
Purpose of his Appointment; but there is nothing decisive 
in it; for this new Trust might be vested in different 
Persons: though /or the same Pur{>oses as die first. 

Here Simpson, the Maker, has created the Ambiguity by 
giving the same Date to different Instruraeuts.; truly dating 
one, and falsely the other, as of theJ^lh ci^ September,. 

When be refers to a Deed of that Date, as if there was 
only one, must it not in the, Absence of positive Evidence 
to the contrary be held, that he must mean the Deed^ 
really executed on that Day ; rather than a D§ed, having 
no Existence at that Tune; hut to which such Date was 
afterwards improperly and fraudently given ? 

That is not however the sole Consideration, applicable 
to the Question. The Court will endeavour to give some 
Effect to this Deed. It is supplementary to another 
Deed: to make good die Deficiency, if anj', of a*Fifnd', 
provided by that other Deed • for the* Payment of liis 
Debts. It must remain whplly inoperative ; unless it can 
be connected with the first Deed. As Simpson could not 
revoke or alter any of the Trusts he had first created for 
Creditors, it is admitted, that it is under the first D^ 

that 
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18^4. that the Property must be administered. The last Deed 
Wad^n providing an auxiliary Fund : must be a Nullity ; unless 
it can be connected with the Deed, by which the piin- 
Richasdsok. Fund was created. The Sufficiency or Insufficiency, 

of the principal Fund never can be ascertained with 
reference to the second Deed of the 16th of Stpieikber, 
a& the Property is not to be applied under or according 
to the Directions of that Deed. It was said, that there 
W'as a possible Case, in which it might have an 
Operation: viz: if all the Purposes of the first #were 
answered; but thatt is to suppose a Case, in which the 
present Controversy could have no Existence. If all the 
Purposes of the first Deed were answered, the Creditors 
under it would have nothing to claim under the last; 
which only pro\ides for a supposed Deficiency, It 
would in that Case be immaterial to them, vtbether the 
Creditors under the second could orrcould not sustain 
any Claim, But there is a Deficiency to satisfy the 
Creditors under the first Deed. The second, conse* 
quently, haifeno Operation. 1 am therefore of Opinion, 
that the Creditors under the first Deed have a Right to 
the Benefit of the auxiliary Fund, created by the Deed of 
the 12th of December. 


1812 . 
^ug, 18 . 
Dec. 11. 


HALL, Ex parte. 


A Settlement, 
after a Mar. 

riage in iS’cof’ Xq Scotland where on the 11th they were, without the 
landf not sup- 

^rted agaiost Creditors in Bankruptcy, as upon valuable Considera. 

;tioD, by a Re.celebration of the Marriage in England; but it was sus. 

< taioed as the Consideration of an Agreement to settle by the Parent of 
|the other Party. . * 


I N Novemhir 1807 William Henry Jlallf then an In¬ 
fant, eloped with Harriet Dickinson^ also an Infant, 




Consent 
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Consent of their Fathers, married according to the Laws 
of Sootland, Shortly afterwards William Dickinson^ the 
Wife’s Father, proposed so Thomas Hall^ the Husband's 
Father, that tiie Marriage should be re-celebrated accord- ' 
ing to the Rites of the Church of England^ and that 
sonfb Settlement or Provision should be, made fof the 
Benefit of the Husband and his Wife. In answer to this 
Communication Thomas Hall proposed, that he would 
settle at least .£200 upon his Son, for every .£100, whidi 
JVilliam Dickinton would settle upon his Daughter. 

# 

On the 9th of December j 1807 , the Marriage was re¬ 
celebrated in England; and Willium Dickinson by his 
Bond of that Date, reciting the prevfous Marriage, in 
consideration of the Obligor’s natural Love and Affection 
for his Daughter, and in order to make some Provision 
for her Maintenance during his Life, and in consideration 
also of the Marriage between her and William Henry 
Hally and also of a Contract entered into by William 
Dickinsony previous to the Solemnization of the Marriage 
in England, secured an Annuity of eSlOS to the Use of 
Harriety the Wife of William Henry Hall, during the 
Obligor’s Life, or until she should come into Possession 
of a principal Sum, secured by her Parent’s Marriage Set¬ 
tlement; the Interest of which was equal to the Annuity. 
In consideration of this Act on the Part of the Wife’s 
Father Thomas Hall previously to the Re-celebration of 
the Marriage agreed to settle the Sum of £SOO per An* 
num on his Son for Life. This Sum had been regularly 
paid; and was secured on real Estates, belonging to 2Vio- 
tnas Hall. When Dickinson entered into the Bond, *he 
was solvent; and so continued for some "f^ears afterwards ; 
and the Annuity of w^ regularly paid by him until 
the Month of December 1808. On the 10th of August, 
1809, a joint Commission of Bankruptcy having issued 
against William Dickinson and Roger Poehlir^ton, as 
VoL. I. I Bankers^ 


lU 

1819. 

Hall, 

Ex parte,. 
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Bankers, a Petition was presented by William Henry 
Hall and bis Wife to prove under the Coininission against 
the separate Estate of William Dickinson for the Value of 
the Annuity. 


Mr. Hart, and Mr* Hornet in support of the Petition 

The Lord Chancellor declared his Opinion, that, 
the Settlement after the Marriage in Scotland not being 
ante-nuptial, the Re-celebration of the Marriage in Eng¬ 
land could not support the Bond, as given for a valuable 
Consideration: but, if HalVo Father agreed to make a 
Provision for his Son at the Time that Bond was given, 
or in consideration of that Bond, previously to the Bank¬ 
ruptcy, that Agreement would susUun the Bond; though 
the Provision was not in fact made by HaWo Father until 
after the Bankruptcy. 

1 

The Fact, that the Bond was given in Consideration 
of the Agreement by HalTs Father to allow him .£300 
a Year, being established by a farther Affidavit, the Order 
was made according to the Prayer of the Petiticm. 


RorLS. 

1812. 

Jfov, 17.19, LINGARD ®. BROMIEY. 

Contribution |rN 1B05 a Commission of Bankruptcy issued against 

enforced X. Ogden i and the Plaintiff and Defendants were 

among Assig- chosen Assignees under it. The Commissioners at the 

Bees in Bank- iiftt^Jice of Mortgagees for j£2S24 caused the mortgaged 
niptcy to re- * 

imburse a Payment by one under an Order for a I*08S, occasioned by 
their Joint Act; and the Objection, that the Defendants acted only for 
Conformity upon the BepresentatioU ud Advice of the Plaintiff, did 
hot prevail. * 


Premises 
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Premises to be put up to Sale; which produced the Sum 
of .£3400. The Assignees, conceifing, that the Commission 
could not be supported, and that the Mortgage was in* 
valid, declined to join in the Conveyance to the Pur¬ 
chaser. Upon the Petition of the Mortgagees, that the 
Assignees might be compelled to join in the Conveyance, 
or that a Re-sale might be ordered, the Assignees making 
good the Deficiency, if any, the Assignees were directed 
to concur in the Sale; with Liberty to present a Petition 
to dispute the Validity of the Mortgage. An Order for 
a Re-sale was afterwafds obtained; which Sale produced 
only 4£2820 ; and under another Petition by the Mort¬ 
gagees the Assignees were ordered to pay the Defi^ 
ciency of ^580, with Interest and Costs; amounting to 
11*: 9d.; which Sum was paid by the Plaintiff; 
the Defendants having been committed for not paying 
according to that Order. The Bill prayed an Account 
and Contribution. * 

The Defence, set up by the Answers, was, that the 
Plaintifif acted principally in the Bankruptcy: the De¬ 
fendants relying on his Representations and Advice; and 
concurring only in Form; and Evidence was produced of 
the Plaintiff's Declarations, that he would take the Ma¬ 
nagement of the Law Business upon himself; and, on 
one of the Defendants observing, that they wished to have 
nothing to do with Law, that he would bear them harm¬ 
less, 8tc. 

Sir Samuel Romilly, and Mr. Agar^ for the Plaintiff. 

The Court is in the Habit of decreeing Contribution 
and Average between Persons, one of whom has paid the 
Debt of all; and that Principle applies here; no dne of 
these Persons having a greater Interest than another. The 
modern Cases on this Head are but few: the Principle 
being universally admitted; but it was formerly much 

12 acted 


Linoaed 

u. 

Bbomast. 
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acted opoQ (a). The Effect of refusing Contribution, 
leaving one Party, who had paid the whole, without Re¬ 
medy, would be the greatest Injustice. Though the Plain¬ 
tiff took the active Part, they all signed the Petitions. 

Mr* Leachf and Mr. Wingfieldf for the Defendants.* 

The Proposition, that Contribution and Average con¬ 
stitute a common Head of Equity, where the Demand 
arises out of Contract, caennot be disputed: but its Ap¬ 
plication is denied, where a Party is charged with respect 
to a Tort. 

Sir Samuel in Reply. 

If this Case is to be determined upon the Distinction 
between Tort and Contract, the Consequences will be 
most prejudicial. In Equity there is no'such Distinction: 
Torts being only known at Law. Suppose a Breach of 
Trust, committed by one Trustee, selling out Stock, re¬ 
ceiving the Amount, and persuading his Co-trustee to 
join him; In Justice the one receiving ought to pay : 
but the Decree is against both; and according to this 
Doctrine, if Payment were enforced against him, who 
received nothing, there could be no Contribution. If 
one Trustee by acting and giving Advice to another loses 
bis Right to Contribution, the Effect would be a Pre¬ 
mium to Trustees to be idle; as the most active would 
incur the Responsibility. 

37ie MasItbr*^ the Rolls. 

JVau. 19* Defence made in this Case seems to me to be 

quite untenable. Where entife Damages are recovered 

1 Eq. Ca. Abr. Huelmorih, Bvnh* Bep. SJ8, 
.119» (Ed. 1739 ,) Lloyd T. 
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agaiust several Defendants guilty of a Tort, a Court of 
Jnstioe will not interfere to enforce Contribution among Lraoiaw 
the Wrong-doers; but here is nothing ,bu^ the Non-per- 
formanoe of a civil Obligation. The Lord Chanctllor 
beW, in the first Place, that the Assignees were bound to Contribtu 

coifvey; and secondly, that, a Loss being occasioned by between 

their no^ having conveyed, they were bound to make good Wrong-doers 
that Los% with the Costs, arising by their Refusal. The upon entire 
liability therefore is not at all fX Delicto; unless every Damsges fora 
Refusal to comply with a legal Obligation makes a Party Tort, 
guilty .of a Delictum,* As to the second Defence, ,there 
are, no Doubt, many Cases, in which Persons may be all 
liable., severally as well as jointly, to indemnify a third 
Party; and yet ought not in Equity to bear the Burthen 
equally among themselves. But what are the Circum¬ 
stances of Distinction between these Persons ? It is not 
alledged, that ih^ Plaintiff derived any exclusive BeneQt 
from the Acts, in vHliicIi he concurred with the Defendants. 

'fheirRefusal produced Loss to others; but no_Advant8ge 
either to him pr them. The Defence is of' a Kind, which 
a Court of Justice is very unwilling to listen to; that, 
having undertaken a Trust, they abdicated all Judgment of 
their own in the Performance of it; and did whatever the 
Plaintiff desired : ** without examining,*’ (as|bey say in so 
many Words) “ into the Matter, or Ground, of the Proceed- 
ing.” Nothing could be more mischievous than to hold, 
that Trustees may thus act; and avoid Responsibilityi.b^ 
throwing the Burthen upon the Person, in whom they hive 
reposed this blind Confidenee. The Case is not, that they 
abstain merely from interfering; But they enter upon the 
'J'rust; make themselves Parties to every ProdbecHng^ 
give the Sanction of their Names to 'each Transaction; 
and now say, they are to be considered as total Strangers* 
and all, that has been done, is to be taken as the Act only 
of their Co-trustee. If this will do to protect them from 
Contributbn, why would it not be sufficient to throwback 

13 the 
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the Burthen upon the PiaintifF, if, the Defendants had 
been the Persons called upon to pay in the first Instance i 
It was at first a voluntary Act in them to take the Judg-' 
ment of the pJaiqtifiT, as a Guide for theirs. There is 
nothing to shew, that he fraudulently professed that to be 
his Judgment, which really was not such* He thought, 
there were Acts of Bankruptcies, prior to the Mortgage, 
that would invalidate it; and conceived, that the Assignees 
ought not to convey to a Purchaser under a Sale, procured 
hy the Mortgagees. The Defendants say in their Answer, 
they now believe, there were such Acts of Bankruptcy. 
Then one does not see, why it should require qiuch Persua¬ 
sion to induce them to take the Chance of being able to 
prove what they believed to exist, and which, if proved, 
would have been highly beneficial to the general Creditors. 
I see nothipg suflScient to exempt them from the Liability to 
answer for Acts, in which they joined; and to enable them 
to throw the whole Responsibility for those Acts upon the 
Plaintiff. He is therefore entitled to the Contribution he 
prays, with the posts of the Suit. • 


^ 181 *, 

16. It. . V. MUGGERIDGE. 

I Under a Set. *13^ Indenture dated the 21st of November^ 1789 , 
lUment iq JLjI previous to the Marriage of John Muggeridge 
^trust to pay and Mary filler, a Messuage, of which Mary Hiller 
jme Rents and 

E ^rest to the separate Use fqr the joint Lives of Hqsbqnd and Wife, i^ 
i survived, for her Heirs find Executors; if he survived, according tq 
' Appointment by Will; pn Default thereof a Limitation over as tq 
real Estate, and, as to the personal, to her Executors, the With 
moot, during the Covertujpe, bind the Capital, surviving to her. 

' As to the Effect of her wibseqqent Undertaking, when soiej, to pay hep; 
ppd, given dwlqg Coverture, thp Creditor was left to Law, 

was 
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was seised in Fee, yras settledji to the Use, after the 
IVforriage, of Trustees and their Heirs, during the joint 
Lives of John Mt^geridge and Mary Hiiler; upon 
Trust, topaj the Rents, Issues, and Profits, to Mary 
Hillerf or to such Persons, as she by Wriung should direct 
to receive the same, during the joint Lives of John Mvg^ 
geridge and Mary Hiller, for her sole and separate Use ; 
and from and immediately after the Decease of John Mug- 
geridge, in case the said Mary Hiller should survive him, 
to the Use of Mary HUkr, her Heirs and Assigns for 
ever; hut in case she should die in the Lifetime of John 
Maggeridge, then to the Use of such Persons, for such 
Estates, and charged, as Mary HUler by her last Will and 
Testament in Writing, or by any Writing in the Nature of, 
or purporting to be her last Will and Testament, executed 
in the Presence of Three Witnesses, should direct, limit, 
or appoint: and i;^ Default, thereof, to the Use ol Hamah 
Hiller, her Heirs ot Assigus for ever. 

The Settlement contained a Power of Sale; the Money 
arising therefrom, to be settled to the same Trusts; and as 
to certain Stock and Funds, to which Mary HUler was en* 
titled, and which had been transferred to the same Trus¬ 
tees, it was declared, that the Trustees should stand 
possessed thereof, in Trust, after the Marriage, to pay 
and apply the Interest, Dividends, and annual Produce, 
thereof to Mary Hiller, during the joint Lives of herself 
and John Muggeridge, for her sole and separate Use, 
exclusive of him, and not to be subject to bis Debts, or 
Controul: and from and after the Death of John Miig- 
geridge, in case Mary Hiller should survive him,* then, 
upon Trust for Mary Hiller, her Execmtors, Administra¬ 
tors and Assigns; but, ig case Mary HiUer should die 
in the Life-time of John Muggeridge, upon Trust, after 
the Decease of Mary Hiller, to assign and transfer the 
several and respective Funds, to siich Persons, in such 
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Sharefj and subject, as Mary Miller, notwithstanding her 
Coverture, by her last WilJ and Testament in Writing, or^y 
any Writing in ihe Nature of, or purporting to be, her last 
li^pcoa^iP(|S, Will and Testament, should limit, or appoint t and in De> 
fault thereof, upon Trust to pay, transfer, and assign, the 
same unto Mary Hiller her Executors, Administrators, and 
Assigns, for her and their own proper Use and Benefit. 

In 1799 Joseph^ Hiller the Son of Mrs. Muggeridg* 
by a former Husband, from whom she derived her Pro* 
perty, falling into embarrassed Circiftnstances, she, in order 
to induce the Plaintiff, his Father*in>]aw, to relieve him, 
proposed by Letter to become Security to the l*2xtent of 
.£2000 by a Bond, payable at her Death. The Plaintiff 
accordingly advanced the Money to Joseph Hiller ; and 
Mrs. Muggeridge by her Bond, dated the 4tb of August 
. 1799» became bound to the Plaintiff "for j£ 4000, with 
Condition, that the Heirs, Executors, of Administrators, of 
Mrs. Muggeridge should, within Six Months after her 
Decease, pay to the Plaintiff j£ 1999 : 19^ with such Part 
of the Interest as Joseph Hiller should omit to pay; it 
being agreed that he should pay the liiterest Half-yearly. 
Joseph Hiller having neglected to pay the Interest, the 
Plaintiff, in (he Year 1804, wrote to Mrs. Muggeridge ; 
requesting Payment of the Arrears; to which she, after 
hier Husband’s Death, returned an Answer, stating, that it 
was not in her Power to pay the Bond off; and that it 
would be paid by her Executors. 

Mrs. Muggeridge dieA in 1811. 

The Bill, filed .against the Devisee ^nd Executors, 
prayed, that the Bond might be declared a Charge on, and 
be paid out of, her separate Estate. 

Mr. Hollfst, Mr. Leach, and Mr. Newlandg for the 
Plaintiff: 
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The Contract with ^his married Woman was perfectly 18 I€. 

fair ;>arising from her own Application; and the most ine> * 

ritorious Motives. The Doctrine, that a married Woman, 

' ’ w. 

having separate Property, has a Right to dispose of it, MooBBaiDcs* 
is as old as Lord Hardwich*s Time; and has been recog¬ 
nized in moderii Cases. Heathy v. Thomas (aj is pre¬ 
cisely in point. The only Question is, whether the Wife 
had separate Estate; and, if there can be any Doubt upon 
tliat, her Conduct on the Application, made to her after 
her Husband’s Death, would make her Estate liable. Sup¬ 
posing, that having no separate Estate, she was not bound 
by the Bond, executed during Coverture, her Promise, 
after the Coverture determined, would bind her; as in the 
Case of an Infant, promising after the Infancy is at an 
End; a Bankrupt, after his Certificate obtained; or a 
Debtor, protected by the Statute of Limitations.^ in this 
Case, however, th^ Wife had separate*Estate; to create 
w'hicb no particular'Form of Words is required: it is suf¬ 
ficient, that the Husband can only take under the Appoint¬ 
ment of the Wife. Trying the Case by that Rule, this Pro¬ 
perty roust be considered as the separate Estate of Mrs. 

Muggeridge ; and tq separate Property the Power of Dis¬ 
position is incidental: Fetiiplace v. Gorges (hj, 

• 

Sir Samuel Sxmilly, Mr. Haft, and Mr. Uftersonj for 
the Defendants, ^ 


If the Plaintiff can establish, that MTS.Muggeridge had 
separate Property, then under the Authority of Peacock 
v. Monk (cjf Hulme v. Tenant fd), and other Cases of 

that Class, he roust recover; but the Rents and Intej^st 

« 

only are settled to her separate Use, for the joint lives of 
her and her Husband: no( the Capital of her Estate, 

(aj 15 Ves. 596. (c) 2 Ves, 190. 

(h) 3 Bro, C. C. 8. 1 Fes. (d) l Rro. C, C. 16. 
ji)D. 46.' 


which 
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which is left subject only to her Appointment by Will; of 
which therefore she could mcke no Disposition by Deed 
in her Husband’s Life (a). The Case of Htatley v. 

MvaeARinuE* ^Aomas has no Application: the whole Property was vested 
solely in the married Woman; who could, therefore, imme-r 
diately after the Execution of the Settlement have dispose4 
of it by Deed : no such Power existing in this Case. It is 
not material, how the Debt, which has given rise to this 
Suit was contracted; since it was not competent to Mrs. 
Muggeridgef to undertake to pay; being a Feme Covert, 
and having no separate Property ^ her Bond w'as a mere 
Nullity; incapable of Confirmation after the Coverture 
determined. The equitable Belief, given in these Cases, 
is always commensurate to the separate Estate, or the Na¬ 
ture and Extent of the Power. This Instrument can never 
be considered as aii Exercise of the Power of Appointment, 
actually reserved to her. The late Cases, Hulme v. Tenant, 
Nantes v. Corrock (A), and Sockett v. /Tray (c), establish, 
that the Power must be pursued ; and this Settlement pre-r 
scribes one Mode, and one Mode only, of exercising it; 
and not being so exerdsed, the Consequence is, that the 
Property survived to her under the ultimate Limitation. 
The Letter of July, 1804, cannot be a Confirmation of 
the Bond: nor can it amount to a Promise, upon which 
an Asmmpdt could be maintained. A Court of Equity 
#rill not extend the Principle, upon which Relief has been 
givoi in these Cases. 


Nov» 19. 


ITte Master tf the R01.L8. 

tyhether the pasc of Heathy v. Tlwmas be well or ilf 
decided, it has no Bearing upon the present. There was 


(a) See Anderson v, Daw» ^ 
fon, 15 F6S» 533 . 


(b) 9 Fee, 182. 

(c) 4 Bra. C. a 483. 

a Peclara* 
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a Declaration of Trast as to the whole Fund for the sole 
and separate Use of the Wife; not, as in ibis Case, as 
to the Interest only. It is true, there being an Agree* 
xnent, that the Principal should remain in the Hands of MuaesaisaE^ 
he paying Interest for it, it was declared, that such 
Interest was to be paid into her proper Hands: but that 
was rather consequential to the former Declaration, than 
at all contradictory to it. There was not, as here, an ex¬ 
press Provision, that in the Event of the Wife surviving 
the Property should be absolutely heir's; which implies an 
Exclusion of a Power of so appointing it during the Cover¬ 
ture, as that it should not in that Event belong to her; 
and, farther, it was to be collected from t)ie whole Instruf 
incnt, that she was to have a Power, not only of appointing 
by Will, but of disposing of the Fund in any other Man¬ 
ner. There is therefore little or no Resemblance between 
the Two Settlements: but this Case falls* precisely within 
the Decision of Richards v. Chambers (a) i where the Set¬ 
tlement was, at least in the Particular in question, precisely 
the same as tiiis: in Trust for the sole and separate Use of 
the Wife for Life; and, if she survived her Husband, it 
was to be absolutely bet’s t if, she died in his Life, it was 
in Default of her Appointment to go to her Executors and 
Administrators. It is unnecessary for me to Repeat the Where t mar- 
Rcasons, upon which J held in that Case, that| where a Woman 

married Woman expressly stipulates, that in the Event of 
, . . r T» 1. 11 u u » • in the Event of 

her surviving the Property shall become her^s, reserving no , 

, ° j « f survivmg 

Power or Disposition over it during the Coverture, there property 

are no Means, by which she can dispose of it, while she her’s, 

remains Covert. ^ reserving no 

As therefore her direct Appointment c<)uld not affect Power of Dis- 

tliis Property, a fortiori it cannot be affected by her Bond, It 

As to what passed after the ^)eath of the Husband, the tl>® Co- 

Plaintiff mast establish his Right at Law. If she has 

by which she 
can dispose of 
done it,whUeCovcrf, 


(a) 10 Vet, 580. 
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done any thing) that sets up the Bend^ or there has beoi a 
new Contract* her Assets will be liable i but 1 cannot now 
decree an Account against her Assets. 


MuG«Kstooe. 


Rolls. 
1812. 
Nov» 19. 


MEADOWS t. PARRY. 


Limitation q EORGE Meadows Parry by his Will, dated the 
orer rfter a U- November, 1808, gave the Residue of his 

mitation, which jjjg Wife Rebecca Parry and Two other Per- 

never took Ef- gQjjg__« Upon Tnist, that they do and shall apply the 
Dividends and Interest of the said Securities, so to be 
c , no ope. purchased, upon and for the Maintenance, clouthing^ 

Condition re- ** educating, and placing out in the World, of all and 
" eveiyr such Child or Children, as I may happen to leave 
** at my Death, and born in due Time after, equally. 
Share and Share alike, until they shall respectively attain 
the Age of Twenty-one Years; then, upon Trust, to 
' ** pay, assign, and transfer, their Share of the Funds and 

** Securities, in which the same Residue shall have been 
“ so invested, equally: and, in case any or every of tlie 
“ said Children shall happen to die before Twenty-one, 
** such deceased Children’s Sliare to go to the Survivor; 
** ^nd, in case there shall be only one such Child, which 
slialJ attain that Age, then in Trust to pay the same Ro 
sidue to such only Child, as his, or her, own Property 
*\forever: but, in case it shall happen, that all of the 
** said Children ishall die before attaining that Age, then 
** and in such Case I give and bequeath all such Residue 
unto my said dear Wife Rebecca Parry, her Executors, 
“ Administrators, and Assigns, for ever as h"*r own sole 
and absolute Property 5 ” hiid the Testator appointed the 
Trustees joint Executors. 
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The Testator liaving<died without leaving, or ever hav- ISlIt* 
kig had, any Issue, a Bill was filed by the PlaintilF, as one MeaSows 
of his next of Kin, against the Widow, for a Moiety of 2 ,^ * 
the Residue; insisting, that, as the Testator died without Paiuit. 

Issue, the Residue was distributable, as undisposed of 
b}i<hfs Will. 

Mr. Leachf and Mr. WingfieU, for the PlaintiiT. 

« 

Mr. Harty and Mr. Roupell, for the Defendant. 

For the Plaintiff, it was submitted, that the Circum* 
stance of the Testator’s having Children by his Wife, and 
their all dying under Twenty-one, was a Condition prece¬ 
dent to entitle the Defendant, the Widow, to take the 
Residue: and, as the Testator never had any Chil4fen, she 
was not entitled to it. The Case of Davis v. Norton (a) 
was cited. 

The Masteh of the Rolls said, this Case could not 
be distinguished from those, in which, where a Testator 
devised to the Child, with which his wife was endent, and 
if such Child died before Twenty-one, then over, the De¬ 
vise over had been held to be good; though sho proved not 
ensient. 

The Bill was dismissed. 

(a) 2 P. fVms, 300, and Abr. 245, pi. 10, Statham 
see Mr. Cox's Note. See also v. Belly Conp, 40, Doo v. 

Jonet V. Weitcomby 1 £q. Ca. Brabant y 3 Bro, C, C» S99t 


COOKE 
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18 H. 

N0V. 20. COOKE ». SETREE. 

Though Cbe r| 1HE Plaintiff employed the Defendant, and his late 
Court will open J|^ Partner Smith for some Years as her Attofni|s ; 
a Solicitor's during which they delivered Bills annually, and received 
Bill, and order from her divers Sums of Money. 

Taxation, after 

several Years, Upon their Application the Plaintiff together witfii her 
and a Security Surety executed Two several Bonds. The Defendant 
given, or even having commenced Proceedings on those Bonds, the 
Payment, upon Plaintiff filed her Bill; alledgiilg, that she had overpaid 
gross Errors, the Defendant;, praying an Account, that the Bonds 
Fraud or undue might be delivered up, and an Injunction. The common 
Pressure, where Injunction having issued, the Defendant applied to dis- 
xiolhii% ap- solve it* 
peared but a 

trifling Inaccu- Mr. Heald, for the Defendant, 
racy, and under 

other favorable Sir Samuel Romilhff and Mr, PhilHmore, for the 
Circumstances, Plaintiff, 
the Court 

would not re- The following Authorities were referred to : Prac. 
strain Proceed. Reg* (oj, Aubrey v. Popkin (b), Walmsley ▼. Booth (c), 
ing upon a Se. Drapers Company v. Davis (d), Langstaff v. Taylor (e). 
curity, obtain. 

ed, while Bn- Lord Chancellor. 

siness was de- This Application is made upon general Principles, and 
pending. also on special Grounds. As far as it proceeds upon 
general Principles, it is stated, that, generally, if an 
Attorney has received a Security, the Court will, as 
frequently has been done after actual Payment, order a 
Taxation of the Bill; and, supposing the Rule not to be 

V* 

(a) 897, (d) 2 Aik, 295. 

(») 1 Dick, Rep. 403. ^ (e) 14 Fes, 363, 

(e) 2 Atk. 19, 

eo. 
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«6, generally, yet, where the Security has been received, 
not after the whole Business was concluded, but, while 
the Suit was going on, the Bill must be taxed. I will lay 
down the Rule strong as any Judge; that there may be 
unquestionably that Sort of Pressure and Influence on the 
Part of a Solicitor over his Client, with regard to pecu¬ 
niary Demand, against which the Court will give Protec¬ 
tion ; but that must not be carried loo far; and for the Sake 
of Clients; with reference to whose Means of carrying on 
long and expensive Suits, in which they may be engaged, 
the Court must not so far interpose as to produce the 
Eflect, that no professional Gentleman will undertake, or 
go through with, Causes. A temperate and just Con¬ 
sideration must therefore be applied to each Case. The 
Court may order Taxation, as Lord Camden did in the 
Case (a), referred to, after Eight Years, and Lord Hard- 
wicke after Twenty-one, and an actual Security given; 
where the Court can see, that it was obtained by the 
undue Pressure of that Influence, which the Situation of 
Attorney gave; permitting the Security therefore to stand 
only for what is justly due. I go much farther; that after 
Security given, and even Payment, if the Client can point 
out in the Bill gross Errors, Charges, amounting to Im¬ 
position and Fraud, the Court will open the whole. Every 
Case however must be considered upon its own Circom* 
stances. 


ISIS. 

CooxB 

u. 

Setbbe. 


In this Case Mr. Smith was the Attorney of Mrs. 
Cooke from the Year 1801 to 1803; when Mr. Setree 
came into Partnership with him. They delivered Bills 
annually; I will take them, (the Fact being disputed) not 
to have been signed Bills, upon which Actions might be 
brought; but intimating annually the Slate of their De¬ 
mand upon her. They go 5n until 1808; and the Plain¬ 
tiff became engaged in a Suit; of her probable Success in 

(a) Aubrey v. Popkin, 1 Dick, 403. 


which 
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which Smith had a sanguine Opinion. Settee did not 
think so: but there is no Evidence before me^ that he 
concealed his Opinion. The Suit proceeded; and it is 
not to be laid down, that a Solicitor is not to be paid, 
because he happens to be mistaken in his Opinion. In 
Michaelmas Term 1808 a Decree was pronounced ag£nst 
her by the Court of Exchequer : the Bill having been just 
before delivered; which 1 will suppose delivered at that 
Moment, An Arrangement was made as to that Bill: it 
was secured by a Bond; which was made the Subject of 
a Proceeding at Law; that has now reached a Writ of 
Error; and there is not stated to me one Charge, which 
cau be considered as founded in Imposition, Fraud, or 
even Errori The Bill was reduced by this Species of 
Attention; observing, that a trifling Sum j£.1 : l6s. was 
twice' chjarged : a Circumstance, on which I lay no Stress; 
as the Person, observing that Inaccuracy, might not be 
a Judge, whether that Charge shoiild ever have been 
made. It is not now established, that there is in this Bill 
any Item, that can be represented as Fraud, Imposition, 
or material Error; and it is properly stated in the Answer 
that there is scarcely an Instance of a Bill, ill which some 
trifling Reduction may not be made; but it is impossible 
to hold that a Ground for putting it upon the Footing of 
improper Charge. 

Is there then any Evidence of undue Pressure on the 
Situation and Feelings of the Client in obtaining this 
Security i I cannot go the Length of holding, that a Bond 
given in 1810, is to be complained of in 1812 upon the 

mele Ground, that there was not at the Time an End of 

* '' 

all Business, depending between the Client and the At¬ 
torney, or of a particular Suit, in which they were en^ 
gaged. It may be very fair as between them to say, that 
the Situation of the Attorney was such, that he could not 
go on; and therefore presented his Bill; desiring either 

Payment 
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Payment or Security^in Part. This Case however goes ^8^2. 
farther. The Demand was due to two: one of them Cookb 

being the original Attorney of the Party ; and it is also ^ 
stated, that one Instalment was paid. Where there is no g£xnEB. 


Fraud, Imposition, or Evidence of undue Pressure or 
Influence, and the Proceeding at Law has gone to Judg- 
ment and a Writ of Error, the Question is reduced to 
this: if there have been subsequent Dealings, in respect 
of which it can be made probable, that there has been 
any Receipt, that ought to be taken in Discharge of this 
Bond, that may form a*Ground for Inquiry : but under 
all the Circumstances of this Case not without Payment 
into Court; and, as far as any thing has*been read, 1 do 
not think the Plaintiff will make any thing of that Inquiry. 

The Order wasmSde for dissolving the Injunction. 


LlNCdliN’S 
Inn Hali, 
1812. 

IlOWDEN u. ROGERS. Dee, 16. 

T he Bill was filed by the Assignees under a Com- \v’rit of Ne 
mission of Bankruptcy; praying an Account against exeat Regno 
the Defendants Joyce and Rogers, and the Writ of jNe granted against 
exeat Regm against the latter; which was granted, marked a Person, gene, 
for the Sum of rf6000, upon Affidavit; stating that S Jmwally resident 
to be due to the Bankrupts upon Balance* of Accounts; in fre/aTu/y and 

in this Country 

only for a temporary Puapose y under the Circumstances, that a Ba. 
lance was sworn to, for which Bail might hare been had ; tht the- 
Plaintiffs had filed a Bill in Ireland, where the Transactions arose^ foF 
an Account; and a Proposal of Reference. 

The Writ discharged on giving Security. 


and 
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1812. 

IIoWUEN 


V, 

Koasas. 


and Declarations of Rogers^ that Re intended to go to 
Irelakd immediately. 

A Motion was made, that the Writ may be discharged; 
and that the Defendant may be discharged out of the 
Custody of the SherilT; upon Affidavit; staling, \hat 
the Defendant’s Residence was at 'New Ross in Ireland; 
and he had no other Place of Residence whatever; liiat he 
had come to Jinglattd to tiansuct some necessary Affairs, 
relating to his Trade; and particularly to adjust the Ac¬ 
count with the Plaintiffis; but in* a few Days after his 
Arrival he was advised by his^ Partner, that the Plain¬ 
tiffs had instituted a Suit in the Court of Chancery in 
Ireland against them relating to th Accounts *, to which 
Suit the Defendant had directed an Appearance to be 
entered ; and had since offered a Reference; which was 
refused; that, wlle!!“j|irfeated, he wasjibout to return to 
Ireland where iiis Connections and 'Business were; and 
otherwise had no Intention vyhatever directly or indirectly 
to leave the Kingdom. 


Sir Arthur Piggotlf in support of the Motion. 


The Defendants are Merchants, residing in Ireland; 
carrying on general Business there; and the Transactions, 
from which the present Demand arose, took place in that 
Country; where a Suit is now depending for the same 
Purpose: on account of those Transactions. He is in this 
Country only for a temporary Purpose; proposes a Re¬ 
ference; and swears, that he has no I ntention of quitting 
Ireland \ which may be prevented by the Writ of Ne 
exeat Regno, issuing from the Court of Chancery in Ire¬ 
land, The Application of this Writ to such a Case would 
he an Abuse of the Jurisdiction ; and the Inconvenience 
enormous ; if any Irish Merchant, coming here for a tem¬ 
porary Purpose, may be stopped; and, at a Distance from 

his 
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his Means and Connections, compelled to find Bail for 
Debts, contracted in Irdandf on the Faith of the Justice, 
to be there administered, by the same Law as that of this 
Country. 'I'be Effect is equivalent to Imprisonment: 
Pgirne v. lAsh (a), Robertson v, Wilkie (6), De Carrieie 
V. De Calonne (r). 


1812. 

Howjden 

V, 

Rogers. 


4 

'! 

1 

1 


Sir Samuel Romilhfy and Mr. IVhitmarshp for the Plain¬ 
tiffs. 

With respect to tfie proposed Reference, since the 
Union a Decree here may be enforced in Ireland; but not 
nn Award. This Writ is perfectly regular in the present 
Instance; and is Matter of Right; if the Party applying 
for it makes out an equitable Demand ; and, that the 
Defendant is about to quit this Country. The Gourt has 
no Discretion to refuse it; and the Cireuinstauce, that 
the Plaintiffs have'had Recourse to another Tribunal, in 
a Suit, to which the Defendant has not appeared, forms 
no Objection. 


The Cases in have been long over-ruled; if they 

could have any Application. In Atkinson v, Leonard (d), 
and Roddam v. lleiheringlon (c), though the Writ was 
discharged under the peculiar Circumstances, yet Security 
was required, that the Party w'ould abide the Decree. All 
the Cases upon this Subject are collected in Mr. Beames’s 
Book {/). 


This is a Case of mutual Dealings between two Houses, 
the one carrying on Business in Ireland, the other in Eng^ 


(a) Amb^ 77. 

(Jb) Amb, 177. 

(c) 4 Ves, 577. 

(d) 3 Bro. C. C, 218 , 

(e) 5 Fes. 92 . 

K 2 


(f) ‘'A brief View of the 
“Writ Ne exeat Regno, with 
practical Remarks upon it 
“as an equitable Process/' 
&c. 

land 
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1812. 

Howden 

V, 

Bogers* 


land. The natural Jurisdiction is not more in the one 
Country than the other; and if the Defendants complain 
of having the Account taken here, the Plaintiffs may with 
equal Reason press the Inconvenience to them of taking 
it in Ireland. This Writ is usually granted upon theAfSP^** 
davit of the Party interested; but the Bankrupt, who alone 
swears positively to this Balance, has no Interest, except 
that remote Interest in the possible Event of a Surplus. 

T//e Lord Chancellor. 

Iain extremely well aware, that this great prerogative 
Writ is issued in Cases, in which it may lead to very ex¬ 
tensive, and very harsh, Consequences ; on that Account 
1 never indorse the Writ without reading the Affidavit; 
and in this particulai Case 1 did not indorse the Writ, 
which Wits brought to me at the House of Lords, until 
I hud an opportunity of reading the Affidavit very care¬ 
fully. I saw, that this was the Case of a Person, .who 
had been here some Time; which is not very important; 
but occasionally here : his general, and almost constant. 
Residence being in Ireland, Considering wbat had been 
frequently done in this Court, 1 had the Satisfaction to 
find my own Argument in Atkinson v. Leonard (a) very 
like Sir Arthur Piggotfs this Day. In that Case both 
Parties, having their general Residence at Antigua, had 
come over to this Country on a very particular Occasion. 
The two Cases in Ambler being cited, Lord Thurlow 
says of the first of them, that he cannot rely upon it; as 
according to his Account of it Lord Hardwicke required 
Securij'^y; and, stating the Circumstances of the other 
Case, said, he'should regret, that the Grant of the Writ 
depended u[)on such Circumstances ; holding himself 
bound in that Case to grant th^ Writ. It occurred after¬ 
wards to me to establish, that, though generally this Writ 

(a) 3 Bro, C, C. 218. 
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was granted only upon an equitable Demand, yet in one 
Case it issues, where the Demand is both equitable and 
legal, and in this particular Case, though this Court would 
have Jurisdiction upou the Account, yet upon^the same 
Affidavit, if the Assignees had taken out a Writ, the 
Court of Law would have held the Defendant to Bail; 
though he was here only for a Moment; a Court of Law 
in an Action by the Assignee of a Bankrupt upon a Ba¬ 
lance of Accounts requiring an Affidavit only to his Belief 
of the Balance; if the Bankrupt, as in this Instance, 
swears to it positively.* 

Not relying upon that however, I cannot distinguish 
this Case from Atkimon v. Leonard, and several subse¬ 
quent Cases, from the West Indies^ from Scotland, and, 
1 believe, from Ireland. The Question therefore is, whe¬ 
ther I have any Discretion to refuse the Writ: a Ques¬ 
tion, upon which 1 am bound by these Decisions; and 
the utmost I can do for the Defendant's Relief is to dis¬ 
charge him on giving Security to abide the Decree. Upon 
that the Practice is so settled, and 1 have no Option. 
With regard to the Bill, filed in Ireland, that will not 
within the Ueasoning of any of the Authorities be found 
to be a Circumstance, on which the Court >^ould be jus¬ 
tified in withholding the Writ; unless that Aat amounted 
to a Pledge of the Faith of the Party, that he would take 
no other Remedy elsewhere. That Circumstance should 
have been stated in the Affidavit; for this Reason ; that 
the Court ought to be very careful in granting this Writ ; 
and should know previously, that all the Circumstances 
are disclosed ; but 1 do not mean, thal^ if that Circum¬ 
stance liad been stated, I should not have granted tl^e 
Writ. 


18*13. 


Howdsn , 

i 

RogeeS, 'I 

A Court ol 
Law will hole 

i 

(o Bail upon 

■» 

Balance sworuj 
to positively byj 
a Bankrupt, andj 
to Belief by bis; 
Assignees. 

Ne exe<U < 
Regno granted; ’ 
the DefeiidanPs i 
general lieai* 
deuce being in s 
theWestIndies, s 
Scotland, and ; 
Ireland, 


This is a Case of less Hardship perhaps than any other; * 
as the Plaintifls might have had Bail at Law upon the 

K 3 Balance. 
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1812. 

Kowdbn 

o. 

JlOGEaS. 


Balance, sworn to; and the Defendant, if he could give 
Bail, may find Security : tlie Case of Account forming the 
single Exception, in which this Writ is applied : though, 
the Balance being sworn to, the Demand is not purely 
equitable: but Bail might have been hud at Law. *- 


Bolls. 

1812, 

f 16.26. 

Trustee, dving 
^Nineteen 
> Months after 
;the Testatrix, 
without having 
acted, hold en. 
titled to a Le. 
gacy, given as 
a Token of Re¬ 
gard and a‘ Re' 
com pence for 
his Trouble; no 
Refusal or Ne. 
gleet to act, 
where neccs- 
jBary,appc.iring. 


BRYDGES t?. WOTTON. 

T he Master’s‘Report in this Case stated, that the 
Testatrix by her Will gave to Nicholas Wescoml 
and John Wescomb Etnmerlon, her Trustees, Fifty Gui¬ 
neas each, as a small Recompence for the Trouble they 
might be put to in the Execution of *tlic Trusts of her 
Will. The Master disallowed the Legacy to Emmerton; 
as he had bv his Answer declined to act in the Trusts of 
the Will: allowing the Legacy to Wescomh on the Ground, 
that Wescomb survived the Testatrix about Nineteen 
Mouths; and although he died without having acted in 
the Execution of the Trusts of the Will, the Master did 
not find that he was ever informed, that he was a Trustee; 
or called upbn to act; and he had therefofte no Oppor¬ 
tunity of consenting or declining to act in the Execution 
of the Will. 


An Exception was taken to the Report. 

. * 

Mr. Leach, and Mr. Treslove, in support of the Ex- 
cei,,)tion. 

\ 

Wt lere a Legacy is given to a Trustee or Executor ex¬ 
pressly as a Recompence for his Trouble, he can only 
become entitled to the Legacy by undertaking tiie Trust, 
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in respect of which !t is given. This, which is clear, as 
a*general Principle, stands also upon Authority: Hum- 
herstoK v. Hamberston («). Harrison v. Rowley {h). In 
the latter Case a Person, appointed Executor, having 
interfered as to the Funeral, died; not having taken Pro 
bate: it was held, that, though lie had not proved the 
Will, he had adopted the Trusts : the Court intimating 
that if he had died without shewing any Disposition to take 
upon him the Trusts, he would not have been entitled to 
his Legacy. The Conclusion, that though he is prevented 
from undertaking the Trust even by the Accident of 
Death, he shall have a Legacy, given to him only in con¬ 
sideration of his executing that Trus^, is attended with 
great Difiicult}^ Some Inference arises from the common 
Nanjc of these Trustees ; indicating a Family Connection 
between them: a Circumstance, making it probable that 
they must have Rad Notioc of a Fact, in which tliey had 
that Interest. Claiming under an Exception to the general 
Rule ho must support his Claim by Evidence; Want of 
Conuecliou with the Family: Residence at a Distance, 
&c. but if the Title was defeated by Death, or any other 
Accident, preventing his undertaking the Duty, on account 
of which the Lcgac}' was given, it is without Remedy, 

Mr. Richards, and Mr. Jones, for the Report, 

Besides the Distinction, that there is a determined 
Mode, in which an Executor takes upon him that Office, 
a Trustee having no such Means of indicating his Inten¬ 
tion to act, he has no Right to interfere, until the Exe¬ 
cutor assents. Tlie Master does not find, that this Trustee 
had any Notice. The Debts and Legacies might not be 
paid, and the Residue formed, for a long Time : until all 
those Objects of the Trust were fulfilled, his Legacy 
could not accrue. Until the Residue is formed, and the 

(«) 1 P. Will. 335 (5) 4 Fes. 212. 

K 4 Assent 


1 ^ 12 . 

I 

Bryoobs ^ 

WoTToir. 
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Assent of the Executor given, ull the Interest remains in 
Beyd^s hitn. There is no Period at whicli it can be represented, 
that any Trust attached, which this Trustee was not 
WoTTow. ready to execute. Can he then lose his Legacy on the 
Ground of Inactivity; having no Motive or Means of 
Action? The first Trust is for the Executrix for Life; 
vesting in her the whole legal and equitable Interest; 
distinguishing it from the Case of Harrison v. Rowley i 
where there was no other legal Interest than that of the 
Executor. 

k 

Mr. Leachf in Reply, urged, that there was a Trust of 
the real Estate, commencing immediately on the Death of 
the Testatrix ; subject to the Charges to pay unto or per¬ 
mit and empower Mary Brydges to receive and take the 
Rents and Profits, during her Life ; and the Trustee not 
having ac\ed in that Respect, was not entitled to his Le¬ 
gacy ; to which it was answered, that the Bill was confined 
to the personal Property; and there w.as no Notice of any 
thing, relative to real Estate. 


After the Argument of the Exception the Master of the 
Rolls observed, that the Will was perfectly stated in the 
Master’s Report. The particular Clause was expressed in 
the following Terms: 

“ And I give and bequeath unto the said Nicholas fVes- 
“ comb and John IVescomb Emmerton my Trustees herein 
** after named the Sum of Fifty Guineas a-[)iece; of whicli 
« I beg their Acceptance, as a Token of my Regard for 
them, and a sindll Recorapence for the Trouble they 
** may be put to in the Execution of the Trusts of this 
** my Will; the said Legacies of Fifty Guineas a-plece 
** given to the said Nicholas W^^comb and John Wescomb 
** Emmerion to be over and above the Legacies of Ten 

Guineas 



CASES IN CHANCERY. 


137 


Guineas hereinbefore bequeathed to them respeciively 
" and to be paid within Twelve Calendar Months after 
“ my Heath.** 


1812 . 

'-.W 

BaYooES 

V. 

WOTTOX, 


The Master oJ the Rolls. 

Upon inspection of the Will, so far as regards the Le- iVbr. 26 . 
gacies to the Trustees, it turns out to be very different 
from what it is stated to be in the Abridgement of the 
Master*s Report; with which I have been furnished. The 
Legacies are given, not merely in Coinpensahon of future 
Services, but also in Token of Regard ; and they are to 
be paid within twelve Months after the testatrix’s Death. 

Before the End of twelve Months they had no Duty 
w'hatever to perform with legard to the personal Estate. 

Thejf could not meddle with the Residue, until'all the 
Debts and even tile Legacies given by the first Part of 
the Will, were satisfied. At the End of the twelve 
Months they had a Right to receive their own Legacies. 

It is not necessary to determine, what would be the Case, 


supposing they had within the twelve Months refused to 
accept the Trust; or neglected to act in it in any Mat¬ 
ter, in which their Interference might have been neces¬ 
sary ; as here is no such Refusal, or Neglect. * It is true, 
there is an immediate Devise to them of the real Estate, 
subject to the Charges: but not upon any Trust, that 
required their immediate Interference. The first Trust 
was to pay unto, or to permit and empower Mary Bridges 
to receive and take, the Rents and Profits during her 
Life. It is by no means clear, that this was not an JJse 
executed in her -(aj. But in all Evontsiit was no Duty 
of theirs to turn their Cestui qui Trust out of Possession ; 
when she was entitled to all itie Rems and Profits during 
her Life. From their not so doing it is impossible to 


Devise in 
Trust, subject 
to the Charges, 
to permit A, to 
receive and 
take the Rents 
and Profits for 
Life: whether 
not a Use eze. 
cttted, Queere, 


(fl) Vide 2 r«««. IO9. 


infer 
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J812. 

CyvO 

Brydgbs 

V, 

WOTTON. 


When a Period 
of Payment is 
appoiotedj the 
subsequent 
Failure, or 
Breach evi'ii, of 
an express Con. 
dition^ annexed 
to a Legacy, 
cannot aiTect 
the Right to re> 
ceirc it. 


infer an Abdication of those act^e Duties, which were 
imposed upon them in the Event of her Death. I see 
nothing tlierefoie to prevent these Legacies from becom¬ 
ing payable at the End of twelve Months, according to 
the express Direction of the Will; and, if payable then, 
they could not by any thing that happened afterwards 
cease to be payable ; lor when a Period of Payment is 
appointed, the subsequent Failure, or Breach even, of an 
express Condition, annexed to a Legacy, cannot affect 
the Eight to receive it; as in the Case of Clench 
Brydges fa), and Osborne v. Brown (b). 

Therefore, the Exception must be over-ruled. 

(a) Finch* (b) 5 Ves, bT?. 


Lincoxn’s 
Inn Hall. 
1812. 
Dee. \S. 


rOULDS MID(iLEY. 


Defendant to fl^HE Bill was filed to perpetuate Testimonv, The 
B Bill to perpe- JL Defendant joined in the Commission, sued out by 
tuate Testi- the Plaintiff to examine Witnesses; which was executed, 
mony entitled 'phe Defendant then obtained an Order for the Taxation 

to his Costs im. Payment of his Costs; alledgiug, that he had not 

mediately after i -nT *. 

^ ^ examined any Witnesses, 

the Commission 

executed upon . 

the Allegation •A»Motion was made on the Part of the Plaintiff, that 

that he did not this Order might bd suspended until Publication passed, 
examiue any 

Witnesses. Mr. Ffa/f, for the Motion. 

This Order was obtained prematurely on a Suggestion, 
that may not prove true. It is impossible in this State 

of 
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of the Proceedings to know, whether the Defendant has 
cross-examined the Witnesses, or has examined them in 
chief. An Idea has gone fortli, that if the Defendant 
examines the Plaintiff's Witnesses, that Examination must 
necessarily he a Cross-examination : but it depends on the 
Objects, Effect, and Conduct, of the Examination, whe¬ 
ther it be cross, or in chief: a Distinction well known 
at Nisi Pfii 4 s, At the Time of Lord Hardwicke it was 
not the invariable Practice for the Defendant to have his 
Costs on Bills in perpetmm ret Memoriam: Ladi/ Co- 
dringtorp v. England («), and Bernej/ v. E^re (/')• Bound 
as the Commissioners are to Secrecy, the Examination 
cannot be known from them: and, if the Witnesses 
were to fdivulgc it, they would be liable to Reprehen¬ 
sion. 


1812 . ' 
Wn# 

FoUL2>9 

‘ V. 

MlDGLEY, 


Mr. Packer, for fhc Defendant. 

As Publication is never passed, where the Object of 
the Suit is merely to perpetuate Testimony, and as the 
Defendants have neither produced nor examined any Wit¬ 
nesses, die Defendant, by the Practice of the C’ourt, is 
entitled to have his Costs immediately taxed and paid 
him. ' 


The Lord Chanceh.or. 

The Examination of Witnesses de hem esse is quite Distinction 
distinct from perpetuating Testimony. It strikes me in between Exa- 
this Case, without Prejudice to the Practice, thnt if one jnination de 
Man in respect of two Estates of his claims a Rieht qf mo and 
Way over the Estate of another, w]tii!h claim is admitted perpetuating 
as to One Estate, but disputed as to the other, if the Testimony. 
Claimant will not do some'Act, to enable the other to 
try that Question, it is a strong Thing to give any foists 


{fl)Atk 167. 


3 Atk, 387. 


10 
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1812. to the Party, admitting, that he'threatens only j but will 
not act. The Practice however, I believe, is so. 

Foulds 

V. If this Bill had stated, not merely a Threat* but an 

Midglbt. Act, giving a Cause of Action for Trespass, it would 
not have been a Bill to perpetuate Testimony. The 
Difficulty I have is, that, if 1 suspend the Order until 
Publication, that may suspend it for ever; depending 
not merely upon the Consent of the Plaintiff and De¬ 
fendant, but upon the general Rule and Policy of the 
Court, not to permit the Publication of Evidence, taken 
in this way, when there may be hereafter an Examination 
of these Witnesses in chief. Then, how can I know 
whether there has been what you call Examination in 
Chief, or Cross*exaniination; which it may not be easy 
to diatinu;uish. 


The Motion was refused with Costs; the Lord Chan-^ 
celloTf in Answer to the Objection, that it may turn out, 
that the Defendant is not entitled to the Costs, Observing, 
that the Practice was settled. 


Likcoln’s 
Inn 
1812, 
Dts, 23. 


TURING, Ex parte. 


Sentence of 1 he T^' Janmryt 1804, a Commission of Lunacy issued 
Ecclesiastical against John Turingf under which he was found 

Court neces- Lunatic, and a Committee of his Person was appointed; 
sary ; though but no farther Proceedings v’ere had under tiie Com* 


the Marriage 
void ; as in the 
Case of Lu. 
nacy# 


mission until within a few Months since; when in con* 
sequence of the Death of* the Committee, a new Com* 
mitlcc both of tlie Person and Estate was appointed. 


On 



CASES IN CHANCERY. 


141 


On the 22d of May last the Lunatic, being then at 181*. ^ 
large, was by virtue of a Licence procured for that Pur- Xubino 
pose by his Servant, married to a Mantua-maker, in E^parU, 
whose House he then resided. 

A (Toubt having arisen upon the Act of the 15th of 
Geo. fi. c. 30, a Petition was presented by the Com¬ 
mittee principally for the Purpose of taking the Opinion 
of the Court, whether any Steps should be adopted in the 
Ecclesiastical Court to have the Marriage declared void. 

Sir Samuel Romillyf and Mr. Cooke, in support of the 
Petition. 

Mr. Bell for the next of Kin of Lunatic^ 

Sir Arthur Piggott, and Mr. Wear, fof the Wife, sub¬ 
mitted, that under the Act the Mariage is ipso facto void 
and that, therefore. Proceedings in the Ecclesiastical 
Court were unnecessary. 


The Lord Chancellos. 

It occurs to me that under the Royal Marriage Act (a), 
declaring certain Marriages void, it has been .thought 
necessary to have a Sentence of the Ecclesiastical Court: 
but I do not know, on what Ground that Opinion pro¬ 
ceeded. Refer it, therefore, to the Master to see^ what 
Proceedings ought to be taken. 

(a) 1* Geo. 3. c. 11. 


SCOTl' 
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Rolls. 

1812 , 

Nov. 23, 24 . 

Dec, 11. 

Account of 
^ Ticarial Tithes 
decreed against 
a Moilus of 1$, 
j?er Acre for 
each Acre of 
Ma '.’i Land for 
Titiie i>f Hfij 
and all other 
Ticarial and 
sma<l Tithes: 
the Vicarage 
appeiring to 
have been esta. 
Mished by Ln> 
dowment in 
iSo/j wi hin 
legal Memory, 


SCOTT V. SMITH. 

T he Bill, filed by the PlaintiiT, as Vicar of 
Monkton with the Chapels of Birchington and 
IVode annexed, against the Defendants, as Occupiers of 
certain Marsh Lands, alledged, that the Vicarage wa.s 
founded in the Year 1367 ; and, was then endowed witli 
divers Kind of Tithes, comprising all Kinds of Tithes 
within the Parish and Chapelries, except those of Corn 
and Grain: and prayed an Account of the Tithes of 
such Marsh Lands. 

The* Answer,. adraitiug the Endow'ment in 1367, set 
up a Modu^ viz. that “ from Time whereof the Memory 
“ofMan is not to the contrary there hath been paid 
and payable to the Vicar of the said Parish a certain 
“ ancient Modus ()r customary Payment of One Shilling 
Acre for each and every Acre of Marsh Land 
“ within the said Parish for and in lieu of the Tithes of 
** Hay, and of all and every other vicarial and small 
“ Tithes arising or renewing upon or in respect of each 
“ and every sucli Acre ; and which Sum hath usually 
“ been paid at Michaelmas Old Style in each Year.’' 

The Plaintiff’ produced in Evidence the Endowment of 
1367> tih <U’posiicd at Lambeth, commencing thus: 

^niversis, b^c. ut supra de mrbo ad verbum usque vica- 
“ ?ium peTjii’tuam in Ecclesid supradietd de Eastrice loco 
“ cujus scr'ibiiur de Monketon prafuth religiosis viris ut 
Pertiii'iiiur restihit'i oidinamus, facimus, et creamus 
“ per pte^enies porlionaiiufue Vicarii et VkaricB Ecclesia 
“ supradictee de Monketon ordinamus, facimus^ et limi- 

“ tamus 
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tamus subsctfplo mod9 comhlere debere in perpetuum,** 1612^ 

Scott 

V. 

The Instrument then proceeded to endow the Vicar Smith. 


with the Tithes of Vi^ool, Lamb, &c. Hay, Herbage, or 
Agistment, &,c. and of .£12 and £0d. declaring the 
whole to be per inquisitionem mper vallore annuo legitime 
captam of the Value of j£23, communibus armis. The 
Endowment then proceeds to prescribe the Duties of the 
Vicar; and concludes thus: quas restUutionem et reduc- 
tianem Vicaria, ordinalionem ipsiusqne Vicariij S^c. de 
communi assensu el consensu Capitufi nostri pranun- 
ciamm, Sfc. 

The Plaintiff also produced an official Extract from 
the Parliamentary Survey of Livings, taken in 1649; 
estimating the Lwing at llsiiOd: communibus 

anniSf and likewise a Transcript of the general Eccle¬ 
siastical Survey, deposited in the Office of the First 
Fruits in the Exchequer, made in pursuance of the Act of 
the 26 th Hen. 8. By anotlicr Document produced from 
the Auditor of the Dean and Chapter of Canterbur^s 
Office of the Date of August, 1307, entitled a Composi¬ 
tion, it is stated, that no Vicarage had hitherto been 
created or endowed of Mohkton; and therefore a per¬ 
petual Vicarage was thereby created. 

Sir Samuel Romilly, Mr. Hollistf and Mr. liernalf for 
the Plaintiff. 

' _ • 

A Vicar can be entitled to Tithes only by Prcscriplion, 
or Endowment. The Plaintiff’s Title is founded on an 
Endowment, made in theear 1367. By reference to 
that Period, which is considerably within the Time of 
legal Memory, no such Modus could exist; no such 
Thing being then known as Vicarial Tithe. Another 

Objection 
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J812. 

Scott 

o. 

Smith. 


Objection to this pretended Modus proving, that it must 
have originated within legal Memory, arises from the Fact, 
that the Marsh Lands in this Parish are Six Hundred and 
Eighty Acres; which at One Shilling the Acre would 
Amount to «£S4: but in the Reign of Henry the. 8th, 
the Value of all the Tithes was j£24; and the Parlia¬ 
mentary Survey states them at j^34. The Defi^ndants’ 
Witnesses speak of this Payment as an ancient Compo¬ 
sition, not a Modus. If a Jury were to decide in Favor 
of the Modus, it w'ould be a Verdict against Evidence, 
and must again be tried; as in, O*Conner v. Cooke{a)i 
but the Parol Evidence does not amount to a Modus', 
and, as laid, it is bad at Law; so that the Court will act 
consistently with (he Decisions in refusing an Issue. The 
Authority of the Parliamentary Survey has been acknow¬ 
ledged. Previously to 1367, when this Vicarage was 
created/ no Vicarage existed. According to Coggan v. 
Lord honsdate (hj, it ought to be shewn, to whom a 
Modus is paid. 


Mr. Richards, Mr. Hart, and Mr. Wetherell, for tbe 
Defendants. 


It is not necessary to describe the Payment as a 
Modus (c). If it has been customarily paid, and is not 
rank. It is objected, that, as there was no Vicar, 
prior to the Year 1367, there could be no Vicarial 
Tithes; but the Term Vicarial” has a definite, well- 
understood, Meaning; and, admitting it to be as stand¬ 
ing alone, inaccurate and uncertain, it is here coupled 
with Qther Words of Description, rendering its Significa¬ 
tion clear and definite. The Expression, used in this 
Endowment is r«/ored.** It is not therefore to be as¬ 
sumed, that there was no Vicar'before that Time. There 

(«) 8 Ves. 535. ► («) See Rickards v, Evans, 

(5) GwUl. 1404. 803. 


IS 
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uj! 

is no Proof, that the. Vicarage did not before exist; the Jdli. 
Eflect of this Endowment is to restore that, which had 
previously existed ; the Vicarage not being founded by it. ^ 

The introductory Words of this Endowment perhaps give Smith. 
some Colour to that Assumption ; but there are fre- 
qudhtly several Endowments ; and this was a very late 
one. The Objection to a Modus from the general Amount 
has always been considered fallacious. However specific 
this Endowment is, it means, that the Vicar should have 
the Tithes, or any Modus existing in lieu of them. If the 
Defence is good in Subctance, it ought not to fail through 
a Defect of technical Accuracy. In these Cases indeed, 
tlic Court usually gives the Liberty of amending; or 
sends it to an Issue: much less Nicety being requisite in 
stating a Modus in an Answer than in a Bill. All the 
Cases shew, that the Court does not tie a Defendant 
down to such striertness : Gills v. Horrex (a). Baker v. 

Athtll{h)f and Mullock v. Browse fcj. The Cases are well 
brought together in Sir Samuel Toller*s Book on 
Tithes {d) ; and all the Authorities shew, that the Court 
has helped a Modus where there has been greater Uncer¬ 
tainty than in this Instance \ and has rejected Surplusage(c) - 

Little is to be inferred against the Modus ^rom the in¬ 
accurate Manner, in which the Defendant’^ Witnesses 
speak of it 1 stating positively the Fact of payment of One 
Shilling an Acre for Marsh Lands. The Vicai's Books 
speak invariably of the Composition from 1557. This 

(a) Gwill. 861, fers to dtkyns v. Lord J'Vih 

(5) Gwill. 1243. Anst. loughhy dg Broke, Gwilt* 

491 . 1412 . Anst. 397. Fyse r. 

(c Gwill. 905. Amb, 422(i Duntze^ Gwilt. 1 124. Mark¬ 
ed) In addition to the ham v. Huxley, Gwill. 1 199, 

Cases mentioned in the Ar> (e) Ellis v. Saul^ GwilL 
gumentSir Samuel Toller re- 1326. 1335. Anst, 332, 

Evidence 
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1 %12. Evidence of Uniformity of Piiytnentfjitnoimts to a Modus” 

V#vW , » , J 

Scott decimandi: but it is said, that the Parliamentary and 
Ecclesiastical Surveys are inootislstcnt with the Modus • 

Smitv. as according to them the Vicar had more than, or as 
much as, the estimated Value of the Living. The full 
Value however might not have been stated in the Surveys; 
or possibly some of the Lands in the Parish may hare 
since been gained from the Sea; increasing the Tithes. 

The Plaintiff has offered no Evidence of Variation in 
the Payment of this Modus ; or that Tithes have ever been 
paid in Kind ; and the Surveys are so far from being en¬ 
titled to implicit Credit, that Commissions have at dif¬ 
ferent Times issued to ascertain ; what Tithes have been 
fraudulently left out of them. 

I 

Sir Samuel Romilly, in Reply. 

This Endowment recites, that no Vicarage had ever 
hitherto been created; and that it was then first created. 
The Objection is, not Uncertainty as to the Tithes covered, 
but that being for vicarial Tithes, it is a Modus for Tithes, 
not then ill Existence ; \vhie»i could not have existed ia 
this Parish before J36‘7. Vicarial and small Tithes arc 

not here synoniinous ; Hay being expressly mentioned. 

« 

Admitting tliat the same Strictness is not rctniired in 
staling a Modus by An.^wer as in a Bill, it ought to be the 
same in Substance. In the Cases, mentioned from 'Tolietf 
it appeared, that, though the Parties had made Mistakes, 
thayiiad proved in each Instance a good Modus. This 
seems to hr a Conlposition liy the Vicar at the Time of the 
Endowment, long since the Tunc of legal Memory ; and 
ihefore cannot he a Modus, No Case is made for an 
Issue. The parol Evidendb proves nothing more than 
Payment of One Shilling an Acre as an ancient Com¬ 
position; 
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position: not One Witness speaking of it as a Modus : 
nor is that Word to be found in any Part of the written 
Evidence; not even in the Books of the former Vicars. 

All the Receipts refer to one Farm ; but not one of them 
speaks of a Modus: most of them being for Tithes; a few 
for •Composition. The Supposition, that Lands were 
recovered from the Sea, is mere Conjecture j and it is 
extraordinary, if so great a Quantity has been recovered 
since 1649; when the Parliamentary Survey was made, 
that it should merely remain in conjecture; no Evidence 
existing of it. The Surveys are of high Authority^ and 
of great Accuracy. 

The Master ^ the Rolls. 

If this Case had stood merely upon the parol Testi- 2)ec, ]1, 
mony on the one ^idc, and the ‘Inference to be drawn 
from the Ecclesiastical and Parliamentary Surveys, on the 
other, I should have been disposed to send it to an Issue; 
instead of taking upon myself in the first Instance to 
decide upon the Effect of this conflicting'Evidence. The 
Depositions seem sufficiently to shew the Existence of a 
customary Payment for Marsh Lands, as far as living 
Memory, or the Tradition of the Parish, can r.each; and 
there is no Trace whatever of the actual Payment of 
Tithes ill Kind for those Lands. 'I’he Surveys on the 
other Hand <lo go a great way to shew, that at the Period 
when they were made, the present Rate of Modus could 
hardly have been payable; yet it is possible, that tlic then 
Value qF the Vicarage might have been under-rated ; pv 
that the Quantity of Marsh Land might have been Jesi 
than it is now; or both. I should therefore hesitate to 
come to an absolute Conclusion against the Antiquity of 
the Modus from a mere Comparison between the former 
reported Value of the Vicarage, and the Amount of the 
Payments at the present Day. 

L2 



A more 
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Scott 

V. 

Smith# 


A more serious Difticulty however arises from the Pro¬ 
duction of the Instrument; by which, it is clear, this 
Vicarage was at first established, as well as endowed. It 
shews, there was no Vicarage in this Parish before the 
Year 1367; which is long after the Time of legal Me¬ 
mory. Now the customary Payment of One Shilling for 
avery Acre of Marsh Land is stated to have been imme- 
morially made to the Vicar in lieu of Tithe of Hay (one 
of tlie Tithes, with which the Vicarage was endowed) 
and of all and every other vicarial and small Tithes. The 
Objection is, that, as before the Year 1367, there was no 
Vicar, and consequently no vicarial Tithes in this Parish, 
the Payment stated cannot have been immemorially made. 
It is not, that upon the Face of the Modus, as laid, there 
is any Defect whatever : but the immemorial Existence of 
it is disproved. 

c 

This thercfoie has nothing to do with the Cases, in 
which the Modus has been obscurely, or imperfectly, laid; 
but the Court has from the Answer, or sometimes iVom 
the Evidence, been able to collect, what w'as the Custom, 
intended to V)c allcdged. Here is no Imperfection or 
Obscurity in the Answer. If the Allegation w^ere true in 
point of F^ct, it is not contended that the Modus would 
be bad in point of Law: but the Plainlifl* shews, that the 
alledged Payment cannot have existed beyond the I’lme 
of Memory. Is it to be said, that, whenever the Evidence 
disproves the Modus, as laid, the Court is to set about 
flaming such a Modus as the Evidence would not dis¬ 
prove ? It is true, there might be a Modus, which tlie 
Establishment, or Endowment, of tlie Vicarage within the 
Time of Memory would not at all affect; for, if a Modus 
could be presumed as against the Rector, before the Vi¬ 
carage was created, the subsequent Endowment would 
not affect the existingRi^t; and, although it should spe¬ 
cify the Tithes, yet it would operate only upon the Modu 

substituted 
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su&siitutcd in ihe Place of those Tithes : but, to intro¬ 
duce such a Modus into this Case , the Court must wholly 
recast that, which is laid ; and take from it every Part of 
the specific Description the Defendants themselves have 
chosen to give to it. That, I think, cannot be done ; and 
therefore the Plaintiff must have a Decree, with Costs. , 


]81«. 

Sco'f T 


Smith. 


LIVESEY c. WILSON. 


T he Defendant in his Answer to a Bill for Spe¬ 
cific Performance having stated^ that he took Pos¬ 
session of tlie purciiased Property subsequently to the 
Peri »d, when the Contract was entered into, moved, that 
he may be at Liber ty to tile a supplemtyital Answer ; upon 
Affidavit, slating that he took Possession under die 
Articles of a Part of the purchased Premises onl}'; being 
in the actual Possession of the House, other Part of the 
purchased Premises, at the date of the Contract, as Te¬ 
nant ; and having been so from the 5th of Odoher, 1808, 
about Three Months before the Date of the Contract. 
that the Inaccuracy arose from his not before stating the 
Fact to his Solicitor; not conceiving it at all material to be 
introduced into his Answer; and that it was not omitted 
by Design or Intention in any Respect; but arose purely 
through Ignorance. 

Mr. Wing fieldf for the Motion. 

• • 

fhe Iford Chancellor. • 

The Fact, qpw desired to be introduced, may amount 
tp the most material Fact*in the Cause. Tlie whole Case 

that he meaqt by the original Aaswer to swear to 
really was 

may 


Lincoln’s 
Inn Hall. 

1812, 

Dec. 14. 

Liberty by 
supplemental , 
Answer to cor«- 
rect a Fact, 
stating, that 
Possession wov' 
taken under the i 
Contract of ; 
part of the Pre-; 
niises only, not J 
of the whole, at| 
stated in the 
Answer, the 
Defendant be¬ 
ing previously 
in Possession as 
Tenant of the 
other Part, and 
{Wearing, that 
the Mis-State, 
meat was 
merely front 
not conceiving, 
it material, re. 
fused, witiiont 
an Affidavit, j 
the Fact, as ^ 
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Snr-' 

Livssey 

V, 

WiLSOW. 


may turn upon it. The Defeodant having by his Answer 
admitted, that he took Possession of the whole Property 
under the Contract, why am I to permit him to state, that 
he took Possession of Part of the Property only f It is 
not the Mistake of a Fact; and the Consent of the other 
Party is immaterial. 1 am unwilling to make such aPre- 
cedent; and consider this Motion as of such Importance, 
that I will not grant it; unless Defendant will tell me 
on his Oath, that, when he swore to his original Answer, 
lie meant to swear in the Sense, which he now desires to 
he at Liberty to swear to: if he difl not, I will not suffer 
him to avail himself of the Fact, as he now represents 
it (o). 1 WHITE 


Instances of per- («) With respecit to An- 
Bitting and re- swers the Court has indalg- 

^nt^^Sup^'e Defendants by permitting 
at Answer, them to amend in Cases of 
Mistake ; Ist, in small and 
immaterial Matters, Berney 
V. Chambers f Bunb. 248. Sed 

vide Montague ▼» . ... , 

Gvill, 674, Note j and 
lis V. Fowler f Gw ill. 1242: 
2dly, where a Mistake had 
crept into the Ingrossment, 
Gainsborough v. Gifford, 2P. 
Wms. 426: 3dly, where new 
Matter has been discovered 
since the original Answer put 
in, Patterson v. Slaughter, 
Amh. 292 . Wells v. Wood, 10 
Ves^ ^01 ; 4th, in case of 
Surprise, Chute v. Oacre^ 1 
Eq. Cu. Ab. 29. Foster v. 
Foster, 2 Bro, C. C. Cl9. 
Pearce v. Grove, 3 Aik. 
522. Amb. 65, S. C.; 5thiy, 


in Mistakes of Names, Grif- 
jiihs V. Wood, 11 Ves. 63. 
But where the Defendant 
mistook, 1st, the Law, Pearce 
T. Grove, 3 Atk, 522, Amh, 
65, S. C.: 2dly, where the 
Defendant had unintention¬ 
ally perjured himself, and an 
Indictmeirt ^was suspended 
over him : and 3dly, where 
from the Circumstance, that 
at the Time of the Answer 
put in the Defendant had not 
set forth his Defence front 
an Inability to state it with 
Precision, 2 Anst. 363, the 
Court has refused him the 
Indulgence of amending. As 
to the Mode of amending, the 
Practice formerly was, to al. 
low the Answer to be taken 
off the File, and a new An- 

k 

swer to be put on it. But the 
present Practice is under. 

stood 
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WHITE c. FUSSELL. 

O N the 6tli of JuJy^ 1812, an Order was obtained 
by the Defendantsrfor a Commission to examine 
Witnesses as to the Credit of a Witness, examined in the 
Cause on the Part of* the Plaintifl', and as to such parti¬ 
cular Facts as were iioP material to wliat was in Issue; the 
Consideration of the Costs being reserved until after the 
Hearing; which this Order was not to delay (fl). On the 
15th of the same Month the Cause came on to be heard 
at the Rolls; when, the Defendants not admitting the 
Plaintifl’’s Title, as First Cousin of a certain Person, the 
Merits were not gone into ; but a Keft^l-ence was directed 
-to the Master to ascertain the Cousins living, wirh the 
usual Directions. 

The Defendants having examined as to the Credit of the 
Plaintifl’s Witness subsequent to that Hearing, the Plain¬ 
tiff moved, that the Defendants might pay him the Costs 
of the Application, reserved by the Order of /tlie 6th July, 
the Costs incurred by him in the Execution o/ the Com¬ 
mission ; and tIicCosis of the present Applicatioi?. 

Mr. Hall, in support of th*^ Motion. 

stood to be to permit a eup- v. Merton College, 8 Ve^. 
plemental Answer to be filed, Dohler v. punk of England.. 
leaving the Parties the p^lTect 10 Ves, 284. Wells v. Woodf 
of what was originally swori, 10 Ves. 401.' 
with the Explanation of the (a) See Purcell v. 
subsequeutAnswer. Jennings matajH 


h 4; The 


Lincoln’s 
Inn Hall* 
1812, 
Dec, 21. 

Commission 
to examine to 
Credit should 
be executed 
before Decree. 

Costs given on 
that Ground. 



CASES IN CHANCERY. 


1813. 

White 


]?US8ELL. 


The Plaintiff is entitled to these Costs on Two Grounds^ 
first, the Commission has totally miscarried in its Attempt 
to affect the Character of the PlaintifPs Witness: secondly, 
it has been improperly executed. The Costs having been 
reserved until the Hearing of the Cause, the Commission 
ought to have been executed before the Hearing; and by 
the Delay in executing it the Plaintiff is precluded from 
obtaining his Costs, unless by^ a summary Application. 
The Execution of the Commission after the Hearing could 
have no other Object but that of injuring the Character of 
the Witness; and was therefore highly improper j and an 
Abuse of the Order. Another Objection is, that this 
Examination went to points in Issue, and already examined 
to in chief; althdugh it was expressly confined to such 
particular Facts as were not material to what was in Issue. 
No Example can be produced of examining to Credit after 
a Decree; and Russeti v. Jtkimon (aj shews that the 
Commission ought to be executed in Time to have the 
.Benefit of it at the Hearing. 


!Mr. Owen-i for the Defendants. 


An Examination to Credit can only take place after 
Publication; and the Question is, whether this'Cause 
has been sd disposed of, as to prevent the Defendants from 
using the Depositions, taken under this Commission. The 
principal Point of the Cause has not been heard ; and the 
Question, whether the Evidence, now objected to, is not 
to be used, remains for Consideration, when the Cause 
shall come on again. This Application therefore is pre^ 
m^ure. 

* 

T4e Lord Chaimcellor. 

1 am clearly of Opinion, ^hat the Plaintiff is entitled 
to the Costs of the Commission upon this Ground. The 


(a) 2 Dkk. 532. 


Application 
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Application is of a Kind^ always regarded with great Jear lolat 
lousy: for an Examination to the Credit of a Witness, White 
who has been examined in the Cause. The Court, to 
sustain its general Rules, requires, that the Examination Fussecl. 
should be only to the Credit of the Witness; and to Facts, Application ' 
affecting Credit and Character only; and those not ma- for Exantina- 
terial to the Matters in Issue in the Cause. All the tion to Credit, 


Guards of the Court upon an Examination for this Pur- regarded with 

pose would be ineffectual by permitting it to take place S*"**^* 

• t 1 TT ^ • confin ii «o 

after a Decree. It is obvious, that the Use of examinin:> „ . 

’ n • ® racts. iitfctiog 

to Credit is, that the Court may weigh the Testimony of 
that Witness, to affect whose Credit is the Object of that Charact*^ron1y; 
Examination. The Court ought therefore to take Care, and not mate* 
that the Examination to Credit should l)e liad before the rial n> what i$ 


Hearing of the Cause ; and 1 am satisfied, that was the*** Issue. 
Intention of the Court in this Instance. Upon Appeals On Appeals 
and Re-hearings jt has often been contended, that the and Rc.itear- 
Parties may go into fresh Evidence} and that has been i'‘as "iditional 
in some Instances permitted (a) ; but, if it comes to a per- 

Question of Costs, and the Rule should be laid down *’• 

^ jj ^ 'V A 1 .11 I Instances, If 

that you may add to lesnmony upon an Appeal, still the 

Party, if he succeeds ought to indemnify the other ti-r ^ 
not having that Evidence at the Time it «mght to have Costs, 
been read. Upon general Principles, I mjist take the 
Master of thf Rolls to have attended to the^ Dep« 'Sition 
of every Witness examined; and that he may tiave at¬ 
tached to the Evidence of this Man a Weight and Au¬ 
thority, which it might not have admitted, if this Exami¬ 
nation to Credit had taken Place at an earlier Period. 


Upon the mere Ground therefore, that this Commission 
was executed after the Hearing, the dosts must be paid 
by the Defendant. , 


(a) See 10 Fes* 237, 8, Dashwood w.^ord BulkeUy. 


CARLEN 
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JLixTcolm's 
Inn Bali.. 
1812 . 

Dec, 2S, 24. 


CARLEN r. DRURY. 


Under a Bill J Y Indenture, dated the 21 st of June, 1808>^ the 
f>y some Part- J[) Plaintiffs, the Defendants, and divers other Persons, 
»ers ID a joint agreed to become Partners in a Concern called The Bank- 

^ncern on Brewery^ for a Term of Ninety-nine Years, subject to 

hnlf of them. . • T» 1 • 4 1 • I u i:* II * 

selves and the Regulations; amongst which were the following:— 

Others’ Three Affairs of the Concern should be conducted by 

Hundred in Drury and Two other of the Defendants by Name, as Ma- 

Nnmber, for a nagers,at a certain Salary : each Partner to possess a seve- 

Dissolution, ral and distinct Right to his Share ; so that it should go to 

Receiver, &c. jjjg Representatives, and not accrue to the Survivors ; that 

fend an Account jjjg Managers may at any General Meeting be removed 

Blledgiug Mis- other Persons elected, such Removal being approved at 

mnagernentby ^ g^cond General Meeting; that Generali Meetings for the 

th ^”*^*^** Adjustment of the Affairs of the Partnership shall be held 

,, . at Lady-day and Michaelmas or within a Month after 

»ed to interfere , ,,, , , 7 , , 

by Injunction such Place as the Managers shall appoint; tliat a Goin- 

indtheappoint Twelve of the Partners shall he annually ap- 

nent of a Re- auditing the Accounts, and to advise the Ma- 

:civer, in the better carrying on the Trade; and in case 

6 rst Instance, should misbehave themselves, this Cominit- 

antil they any Seven of them, were authorised to call a special 

tried the Means General Meeting of the Copartners, to make a Report 

»fRedress,pro.“thereon ; the Committe were to meet every Six Weeks; 

lided by the and in case pf Emergency oftencr, if Two-thirds of it saw 

Articles. fit; the Managers were invested with lull Authority to 

As to theLe. re^uj^te the general Affairs of the Concern, as Factors ; 
[;alityofa Part, in case the Affay-s of the Concern became embarrassed 
aership of Six- in the Opinion of the Committee, or any Seven of them, 
teen Hundred r 

Shares (See Slat. 6 Geo. 1 . c. 18. s. 18) and, i^ jegal, the Capacity of 
Mme to sue for a IHssoIntion on behalf of the rest, and as to the Necessity 
of an Offer of Contributions to Losses, &c. Queere. 


a General 
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a Ceneral Meeting was, to be convened, to consider whe¬ 
ther the Capital should be increased, or the Partnership 
dissolved; but no Dissolution was to take place, until 
twice deliberately put, and carried by aMajority of Three- 
fourths of the Partners, at a General Meeting; and unless 
confkmed by a siiniiar Majority at a subsequent General 
Meeting, specially to be convened. This peed was sub¬ 
scribed by between Tw'o and Three Hundred Persons. 


1812 « 

WvW 

Carlbk 

Druby. 


A Bill w'as filed by the PJaintiiFs, who were Six of the 
Committee, on behalf bf themselves, and all other the 
Partners, against the Defendants, Three of whom were 
the Managers, and Six of whom were fJommittee-men 5 
alledging Circumstances of gross Mismanagement, and 
Neglect on the Part of the Managers; and praying an 
Account, a Dissolution of the Partnership; that a Receiver 
might be appointe<H and in the mean Time that the De¬ 
fendants might be injoined from recciviiig the Rents, from 
contracting Debts, and collecting the Effects of the Con¬ 
cern, &c. 

A Motion was made for an Injunction and Receiver. 

Sir Samuel Romilly, and Mr. Belly for the Nfotion,. 

Mr. Hart, and Mr. Wear; Mr. Leacht and Mr. Shad- 
zpell; and Sir Arthur Piggott, for the several Defendants'. 

No substantial Ground has been laid for the extraordi¬ 
nary Interference of this Court. The Plaintiffs, \vho?,ifc 
only Six out of Three Hundred Persons, might if really 
aggrieved, have resorted to the Means of Redress, given 
them by the Articles. 'Phey have no Right to come hero, 
until they have failed in obtaining Justice by pursuing the 
Course, suggested by the Articles. Besides, the Partner¬ 
ship 
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ship itself is illegal within the very Terms of the Act (a); 
The King V. Dodd (h). The King v. Webb (c). 

If Persons conspire to raise transferable Shares it is a 
Nuisance within the Words of the Statute ;and the Under¬ 
taking, by vvhicli it is to be effectuated is itself void. The 
Act, which is founded upon the soundest Rules of Policy, 
will, if this Partnership stands, be directly evaded. 

Sir Samuel Uomill^, in Reply. 

There is no CJround to contend. Unit this Case comes 
within the Act. ^ The Decision of The King v. Webb pro¬ 
ceeded on the Ground, that the Shares were not transfer¬ 
able, but on certain Conditions. In Principle the present 
Case is the same as that; which bears no Resemblance to 
The King'Y. Dodd: a Case, decided on another Ground. 
The Objection, taken to the Interference of the Court, 
that there are other Means of Redress pointed out, by 
calling a General Meetincf, cannot prevail against the 
presskrg Occasion for such Interference ; the Concern 
being threatened wijh immediate Ruin, if that Interference 
shall be delayed. Nothing can more strongly prove 
this than the Fact^ that, though the original Capital was 
upwards of 4^100,000, the present Funds scarcely amount 
to 1,000, not more than Two Shillings in the 
Pound. 

The Lord CjlANCELLOK. 

* T do not enter into the Question, whether this Partner¬ 
ship falls within the Terms of the Act; which, according 
to the View 1 take of the present Motion, it is unneces- 

(o) 6 Geo, 1. c. 18. s. 18. (c) 14 Easl. 406. 

(b) 9 East, 510. 

sary 


1812. 

V. 

Pbuky. 
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Silry to consider. I also lay out of my View the sirfall 
Interest, which the Plaintiff possess in this Concern; 
though bound to recollect the Amount of their Share, 
compared to the whole Value. Whether this Concern, 
which commenced in 1808, be, or not, a Nuisance within 
the Terms of the Act, it is certainly of great Importance 
to the Parties interested to be aware of their Rights and 
Responsibilities. 

I hold it to be clear in the first Place, that, according 
to the Rule of Law the Person, who takes upon himself 
the Management, is answerable to the whole Extent of 
his Engagements: secondly, that each Individual is at 
Law answerable for the Amount of the whole of the 
Debts of the Concern; and thirdly, that each Individual 
is liable to a Contribution for what the Agents have paid: 
hut, where the Nature of the Institution necessarily re¬ 
quires a great Number of Persons to be concerned, it is 
irapossiMe for the .strong Arm of the Law, however 
powerful, to grasj) them all. In the present Instance, 
there is not only nothing to prevent, but the very Terms 
of the Articles provide, that One Thousand Six Hundred 
Persons may eventually be interested in the Concern. I 
agree with what lias been urged for the Plaintiffs, that, 
if the Means of Redress, provided by the Parties them¬ 
selves in the Articles, are not effectual, this Court will 
interfere. These Parties have however put themselves 
under the Controul of a Committee as to many I’hings 
of considerable Importance to their Interest. Tliey seem 
to have been aware of the Inconvenience, arising from the 
Number of Proprietors; and as it w'as material for them 
to guard against Disputes, so likely to be generated under 
this Order of things, Mtyiagcrs are provided; and that 
this might not be insufficient, Two annual Meetings are 
to be held. 


18 I 2 .* 

vrvw 

Cablbit 

XT, 

DnuBt; 
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CXiELSN 

V, 

Deuet. 


It is trae, tho« yrc* to^be at the Discretion of 

the Man *' i have ih Difficulty in saying, that 

thi" C . vvoi.it Miipel ihc Alanagers to appoint Meet- 
ings ; this being but casus omsusis in the Articles. They 
likewise provide for removing the Managers; and, not 
trustiii;; entirely to their Providence, make aProvisioh for 
a standing Committee of Twelve Persons. If the Con¬ 
duct of the Managers came under the Discussion of the 
Committee, theie must, as 1 construe the Articles, be 
a subsequent Meeting; to determine whether the Ma¬ 
nagers should be dismissed, or not: but the Articles pro¬ 
vide, that a Dissolution shall only take place in One In¬ 
stance. Here, however, I observe, that there is a Prin¬ 
ciple of a Court of Equity paramount these Agree¬ 
ments, in respect of which this Court will interfere; but 
not in the 6rst instance. In order to obtain that Inter¬ 
ference a Case of Breach of Engagement, or Abuse of 
Trust, must be established to the Perfect Satisfaction of 
the Court; that Persons will not according to their Duty 
attend to rhe Tnteiests of the Concern. The Managers of 
tliU Concern are. entrusted to a great Extent to increasa 
the Cupitai at their Discretion; which i take to be a 
verv uiateriai Circumstance. This Court is uot to be re- 

ft 

quired on evqry Occasion to take the Management of every 
Playhouse and Brewliouse in the Kingdom: but, if the 

It 

Case justifies the lutcrference of the Court it may appoint 
a Manager in the Interim, for the Purpose of winding up, 
and putting an En<J to, the C«tncern. The Court however 
is not at once to assume, that the Committee will not act. 
H^re are 'Pwelvc Trustees. Is it then founded in Contract, 
thdi^ix can come here i That is a Case actually shut oat. 
They come here then, on the Ground, not that the Contract 
furnishes no Redress, but that there is bad Management. 


Suppose, that after the Appointment of a Receiver the 
second Meeting should take place; and it should be 

decided 
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decided at that Meeting, that the Concern should go on 
as usual, or in some other Manner differently from the 
Course 1 had ordered: what would be the Result f If, 
however, a Case of Delinquency should be clearly made 
out, I do not hesitate to declare, the Court would act: 
but there must be a positive Necessity for the Interference 
of the Court, arising from the Refusal or Neglect of the 
Committee to act. That may raise a Case for prompt and 
immediate Interference: which 1 cannot say exists at pre¬ 
sent. I express no Opinion upon the Questions, whether 
this is a legal Partnership; and taking it to be so, whether 
the Plaintiffs can file a Bill for a Dissolution on behalf of 
near Three Hundred other Persons; observing merely the 
Difficulty, that must arise, if those otherTersons wish the 
Partnership to be carried on; and, if the Society he an¬ 
swerable to the Managers, and hound to a Contribution 
to Losses, {kc. wlicjther any one can institute a Suit here 
without offering to contribute: but, confining myself to 
the Object ol tlie present Motion, 1 think I cannot now 
interfere: the Pluinliifs having a Remedy in their, own 
Hands, to which they have nut resorted; desiring to be un*- 
derstood, not to repudiate the Jurisdiction; but that 1 
will not interfere, before the Parties have tried that Juris¬ 
diction, which the Articles have themselves p{ovided (a). 


\5^ 

181 ^.* 

Cablen 

• V. 

Drvht. 


The Motion was refused with Costs. 

(«) See Waters^, Taylotf 15 Ves. 10. 


RAWSON, 
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Jan, 27 . 


■ Four 

ners. T\*'oc«ir. fiherringfnn, George Cooper, Leonard Coopert 

" '’g' Johtt Young, carried on Trade together, as 

Iher a li*'. 111! t ^ 10., ,4-1 

_ . <-u-p>ii nv rs.: iiiui bi>pirmffton and George Cooper were 

Trad.*; hrst. n , , j i r 

. . ^ . eiignecd rnoctlu-r in a distinct Business, On the 2lst oi 

joint C inniis- 

sioQ a hist 18 r I, H Commission or Bankruptcy issued against 

those 'v^o• Sherringti.il and George Cooper Under which they were 
then a joint declared Bankrupts. On the I4th of March, J81I, a 
Commission Commission issued against the Four; under which they 
against the were all declared Bankrupts. On the 29th of the same 
Four ; and Month, a separate Commission issued against Leonard 
afterM ards se. Cooper : but he was not declared a Bankrupt under it ; and 
parate C«>iumis. on the 24th of Jpril, 1811, a separate Commission issued 
sions against against Young: but he was not declared a Bankrupt under 
theTwo^ who it. Various Proceedings had taken place under the Com- 
were not Ob- mission of February; such as Sales, Receipts of Money, 
jects of the Actions, Sic. and Orders had been made on Petition 
first Commis- under the several Commissions. 


RAWSON, Ejc parte. 
MASC N, Ex parte. 


SIOQ a. . (fist 
those ' » o : 
then a joint 
'Commission 
against the 
Four ; and 


were not Ob¬ 
jects of the 
first Commis¬ 


sion. 


. The Commis- A Petitifcii was presented by the Assignees under the 

sion against the Q^njinissjon against the Two, and the Assignees 

^ur support- the joint Commission against the Four: praying, 

e , confirming separate Commissions against Leonard 

x'tircliiis^s un^ ^ ^ 

der th first Cooper and John Young might be superseded at the 

« . . Costs of the respective petitioning Creditors and Soli- 

gainst the I’wcrj citprs; and that, if the first Commission against S/ier- 

the only Com. ^*^0” George Cooper should be superseded, an 

mission strictly Arrangement might be made to prevent the Impeachment. 

legal and pro- of Proceedings under it. 

Tiding by Ar. 1 

rang inent for Sir Samuel Romilly, and Mr. Heald, for the Assignees 
future Opera, under the joint Commission, against the Two ^ and Mr. 
Uous under it. Hath 
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tiart, and Mr. Wear, ior the Assignees under the joint 

Comihission against the Four. 

« 

The Objection to the Commission against the Four 
from the previous Commission against the Two still 
exifting, without Certificates, is a mere Objection of 
Form against the realJustice of the Case; requiring a 
Commission against the Four. If it should, however, be 
thought necessary or convenient, both these Commis¬ 
sions may be supported; as was done in the Time of Lord 
Hardwicke, A more recent Instance of concurrent Com¬ 
missions is that of the Gosport Bank (a) ; and both may 
be maintained, at least for the Purpose of proving Debts. 
The constant Course is to supersede a Cfommission against 
some of the Partners; in order to open the Way for a joint 
Commission against all; taking Care to do Justice to 
those, who sued out the first Commission (6). 

Mr. Cullen, and Mr. Bell, for the Assignees under the 
Two separate Commissiona. 

These Petitioners have no common Interest. The Com¬ 
missions against the Two and the Four cannot subsist 
together: the first being valid, the other must fall; and 
the Consequence is, that the separate Compijssions are 
free from Objection. If, however. Convenience is to 
govern, the Property will from the peculiar Circumstances 
of this Case be most conveniently administered under the 
joint Commission against the Two, and the Two separate 
Commissions: but though upon the Ground of Conve- 
niecce the subsequent Commission against the Four should 
be supported, the Assignees being ordered to confirm 

(a) Ex parte Scott, Rose^a parte Uphum, 17 Ves* 212. 
Bankruptry Ca. 12. See also {b) Ex parte Brown, Ante, 

Ex parte Perry ^ ibid, 12. Ex 6o. 

VoL. I. AC • Sales 


l6l 

18191 

Rawsoit, 
Ex parte, 
Masow, 

Ex parte. 
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Eavsok, 
Ejb parte, 
Masok, 
Mx parte. 


Sales under the former Cotnmissiqni how are Judgments 
obtained, how is the Case of Commitment, to be pro¬ 
vided for ? As to the Cases alluded to in< the Time of 
Lord HardmckCf Experience has proved the Incon¬ 
venience of that Rule; which has not been sanctioned 
by recent Practice. The Case of the Gosport Bank was 
merely a temporary^ Commission for a given and limited 
Purpose. The. J’^ffect of superseding the separate Com¬ 
missions will be most mistchievous; depriving the sepa¬ 
rate Creditors, and the Bankrupts, of the Benefit of the 
Bankrupt Laws, and the latter ^specially of their C^ti- 
ficates. 


Sir Samuel Romillgi in Reply. 

There is no Ground for imputing Collusion to the 
Assignees under the joint Commissions: no Advantage in 
suffering the separate Commissions to stand: and no 
Inconvenience in superseding them. The Solicitors, who 
took them out, assumed, that your Lordship would fict 
contrary to all Practice by superseding the Commission 
against the Four. The Argument amounts to this s that, 
if a separate Commission were taken out against and 
then a joipt Commission against yi. and B. a separate 
Commission may issue against B, the joint Commission 

against A. and JB. being void, as there was a Commis- 

1 . _ 

sion previously existing against J.: but the Rule is, that 
where there is a legal separate Commission, and after¬ 
wards a joint Commission issues, which strictly is illegal, 
the legal Commission will be superseded; as it is for 
Interest of all the Creditors, and prevents Ex pence, 
to have the Property adiuiiiistered under the joint Com¬ 
mission ; which was in the first Instance informal and 
illegal. If no Sales or otlier Acts had taken place under 
the joint Commission against the Two, this Petition 
would have been of course; and as the Effect of all, 

< that 
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that has been done, .may be secured by Arrangement, 
those Acts form no Impediment to the usual Course. 
The Destruction of the Certificate is not a Consequence 
from superseding the Commission t urbich the Stamte (u) 
declares a Bar, except , in the specified Cases of Fraud, 
Gaming, &c. {b). 


181 ^. 

Rawsox, 
Ex parte. 
AIasok, 
Ex parte. 


Jan. S7. 


Settled Rule, 


l^e Lord Chancellor* 

An Order, which was made in August, has placed 

these Parties in Circumstances, that make it no longer 

unfit for the Assignees pf the Two at^ the Four to join in 

this Application. A Difficulty arises in this Case from 

the clear, established. Law, that strictly the Commission, 

first taken out and prosecuted, is the legal Commission: 

and the Practice, which, after frequently changing has 

been long settled; that, where different Commissions are 

taken out, all being invalid except One> the JLeird Chan- h* o* dif- 

cellor is in the constant Habit of holding, that, if Jus-0 

tice, the most ample Justice, can be done to the Cre- *"'**sions of 

ditors and Purchasers under the first Commission, that 

Commission shall be supported, under which the most 

ample Justice can be- done to all: cutting down all the ^ 

^ ® the most ample 

rest. T *• 

Justice; super* 

* seding all the 

Lord Hardwkke certainly did, it is difficult to say how, 
sustain joint dnd separate Commissions, all at the same former 
Time; and it was impossible that he could have made Practice to 
the Orders he did make, unless he was prepared to go suppoHt joint 
farther; to the Extent of giving Protection by Orders, in and separate 
the Nature of an Injunction. ' Commissions 

at th ‘ same 

In the Period, while I attended that 6ar, a different 

Course prevailed. Where there was a Partnership 

* mission alone 


(a) Stat. 5 Geo. 2 c. 30. 


(b) See Es parte Tobtn, J J * 
n ^ with distinct 

Post. 

Accounts* 

2 Five 
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Y8!3. 

Rawsok, 
Ex parte. 
Mason, 
Ex parte. 


Five Persons, for Instance, and distinct Partnerships tif 
Four, Three, and Two, of them, if Commissions were taken 
out against each Partnership; and separate Commissions 
against each Individual, all those Commissions, except 
the joint Commission against the whole Number, were 
superseded; and distinct Accounts were directed ol the 
different joint and each individual Estates. The Effect 
was, that the Affairs of Bankrupts of that Description 
were administered at much less Expence, and with mucli 
less of Complication and Difficulty, than by supporting 
all the Commissions; or, as is Insisted upon here, sup¬ 
porting the joint Commission against the Two, and the 
separate Comnii^siotis against the Two others j where the 
Effects of the Four are to be collected; requiring the 
Co-operation of all the Assignees under the different 
Commissions; which in many Cases cannot be had with¬ 
out great Difficulty; and in some would be impossible. 

Considering this therefore as the Case of a joint Com¬ 
mission^ against Four Perspns, liable to no Objection but 
the Existence of a previous Commission against Two of 
them, and nothing having been done under that Commis¬ 
sion, 1 should have only to follow the Example of my 
Predecessors: but, supporting the subsequent Commis¬ 
sion, and superseding the first, I must take Care that Pur¬ 
chasers under that Commission are safq. Under the separate 
Commissions nothing has been done. The Purchases 
most be confirmed; and the Expences defrayed out of 
the Assets. As to the Actions, in most Instances the 
Fruit of them has been obtained; and an Arrangement 
may be made for carrying on the future Operations under 
the Commission against the Four. I will so ejtpress the 
Order as to the Commissiqn against the Two, which I 
do not mean at this Momqnt to supersede, as will pre- 
dbde Embarrassment from the Facts. 


RAMSBOTTOM 
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RAMSBOTTOM r. GOSDEN. 


1812. 

J une iQ, 
D€c, 18 . 


T H E Bill in this Cause prayed the specific Performance Construction 
of a Contract for the Sale of an Estate by the of a Contract; 
Defendant to the Plaintiff; the Question raised turning that a Refer- 
upon the following Terms of the Contractence of the 

Expences was 

■ ** And it is hereby farther agreed that he the said confined to the 

** George Gosden will fArthwith make and deliver unto the Expence of the 

said James Ramshottom or his Solicitor an Abstract of Conveyance : 

** the Title of him the said George Gosden to the said 

Land: and will also deduce a clear Title thereto and^®”®®°^ 

“ also that the said George Gosden'or his Heirs and all 

** other necessary Parties shall and will on or before the 

** lOtli of May ntxi at the Costs and'Charges of either **** Defendant 

** or both of the said Parties hereto in such Proportions .* 

as shall be determined by Robert Tehhott to whom 

“ the Decision of the same is hereby referred exe- * 

^ /. . according to 

cute proper Deeds of Conveyance for conveying and instruc 

** assuring the Fee-simple and Inheritance of the Pre- 
misee unto the said James Ramshottom his Heirs or pjgintiff the 
“ Assigns free from all Incumbrances,’' save a certain Purchaser, 
Mortgage. . should also 

• pay the £x- 

Tfie pefendant by his Answer stated, that originally pence of . 
he had no wish to sell; that on being applied to by making out 
Plaintiff he ha,d so expressed himself; observing, that, if the Defendant'! 
he did sell, fie would have a certaiu Price per Ac^e; and Title, 
that he would not be at any Expcnce whatever; but must 
have the clear and full Amount of tfie Purchase-money; 
that the Plaintiff att^mpt^ to induqe him to bear the Ex¬ 
pences of making out his Title; but fie refused; that 
ithe Plaintiff afterwards called on tlie Defendant's Soli- 
pltor, and distinctly agreed to leave the Question of ** the 

M3 ** S9,id 
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1812. f‘ said Expences” to the Decision of Tebbott ; and gair§‘ 
_ Directions to have it so inserted in the Contract. The 

aAMSBOTTOK. ... 

^ Defendant submitted to make a good Title at the Expence. 

GofDXN* PiaintifF; alleging, that at the Time the Contract 

was executed not only he and his Solicitor, but the PlaiO'' 
tiff understood, that the latter was to bear the Expences as 
well of making out the Title as of the Conveyances of 
the Estate: the Defendant relying also upon the general 
Custom for the Purchaser to pay the Expence of the 
Conveyances. 

I* 

The Defendants Solicitor, who drew the Agreement, 
and Tebbott^ were examined to prove, that the Pliuntiff 
agreed to pay the Expence of making out the Defendant’s 
Title; in deducing which some outstanding Terms were 
to be got in ; and that the Omission of the Contract to 

expreb that Intention of the Parties* proceeded from 

* • . 

the Mistake of the Solicitor. 

Sir Samml and Mr. Vttenon, for the Plain* 

tiff, resisted the Introduction of parol Evidence to vary, 
or correct, the wrritten Agreement upon the mere verbal 
Instructions of the Solicitor; though in some Cases In¬ 
struments have been reformed upon written Instructions. 
They cited, and distinguished, 7*Ae Marquis of Townsend 
V. Siangroom (a), Lord Imham v. Child (6]^ Lord Part- 
more v. Morris (c), ftimer v. Gat^ (dj. Rich v. Jack-^ 
son (ejf Parferkhe v. Powlet (f), Lord Milton v. Bdg- 
worth (gjt Hare v. Shearwood (h). Boot v. Selway ft)^ 

V. Sta^ham {k), and Clark v. Grant (1), 

{a) 6 Ves, 328. * (f) 2 Aik, 383. 

(6)1 Sro. C.C, 9*. ig) 6 Bro. P, C. 587. 

(ej 2 Bro, C.C. 219. (Aj 3 Bro. C.C. 168, 

fid) 7 Pro. P.C. 70. (0 2 Ch. Ca. 142. 

(ej 4 Bro. C.C. 614. 6 (/I) 3 Atk. 388. 

Ves» 934, Kote (c). 14 Pes, 319. 

Mr. 
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• Mr. Leach, and Mr. JVilson, for the Defendant.. ISIS;.* 

Bamsbottom 

This Agreement varies from the Intention of the Pai- 
ties at the Time of signing it; and why is not that, when Gosseit. 
produced by Accident or Mistake, as good a Defence, 
as a4ien created by Fraud; as in WooUam v. Hmm (a). ? 

Accident or Mistake can seldom be proved by written 
Evidence. 

Sir Samuel Romilly, in Reply. 

The Admission of such Evidence would be most 
dangerous. The Security of a written Agreement would 
be vain; if it remained thus at the Mency of the Person, 
who drew it; if it depended upon him afterwards to say, 
wlmt shall be the Terms. Here is no Omission from 
Hurry or Accident. The Evidence does not amount to 
this ; that any Thing is omitted, which he was instructed 
to insert. He drew the Agreement» according to the In¬ 
tention of the Parties, as he understood it at that Time: 
but his Construction is erroneous. It is probable, that 
in the Course of the Treaty this Objection, so contrary 
to Practice, was given up by the Defendant: but to 
what can the Court look but the Agreement itself; unless 
Fraud is prpv^d ; or some Omission from Inattdhtion, Ac. ? 


TAe Master of tht Rolls. 

There is no Question in this Case as to the Substance 13 ^ 

of the Agreement: the Dispute relates only to the Ex¬ 
pence , of raakjng out the Title. The Djpfendant sa}%, 
that, having originally objected to be at tfiat, or any other. 

Expence, attending the S^ile, it was ultimately agreed, 
that Tebbott should determine, by whom, and in what 

,(«) 7 VeSf til. Scte also B^^geneon v. Chvses, 15 Ves. 5l8. 

M 4 Proportions, 
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It 812. Proportions, nil the Expence should he borne. |[|: 

contended by the Defendant, that this is provided for 
Ramsbottom written Agreement; or, if not, that the Provision has 

Gosbex omitted by Mistake 5 which he offers to prove by 

the Evidence of the person, who drew the Agreement. 
As to the Construction of the Agreement, if ihcDe- 
fendant is right, there is an End of the Case: if not, 
the Question is, whether Evidence of the Mistake caii 
he admitted. 

In my Opinion this Agreement refers nothing to Teh^ 
hott except the Expence of the Conveyances. The Pro¬ 
vision as to the Title is distinct and separate. The {plain¬ 
tiff himself is to &ake out his owni Title: it is not indeed 
said, 4 t his own Expence: but that follows, if there is no 
different Stipulation; which 1 think in this Case there is 
hot. 

As to the Mistake, 1 conceive parol Evidence of it 
may be received. In Joytm v. Statham (a) Lord Heards 
wkke held, that an. Omission in an Agreement by Mistake 
An Dn^lssion stood upon the same Ground as an Omission occasioned 
in an Agree, by Fraud. In that Case nothing was said in the written 
meat by Mis* Agreement as to payment of Taxes; as nothing is said 
teke stands on in this Agreement as to the Expence of making out the 
the same Title: but the verbal Agreement was, that the Tenant 
Ground as an should pay the Taxes ; and here it is said, a verbal Instruc- 
Omisiton by was given by the Plaintiff Inmself so to frame the 

Fraud. Agreement, that the whole Question as to the Expence, 

both of the Title and Conveyance, should be submitted 
^ Tehbott ; and it is alleged, that the Attorney, who 
prepared it, conceived, ^at the Words he had used would 
be sufficient for that Purpose. The Court thinks them 
not sufHcient. The Omission therefore arises from the 

, (a) 3 Atk, 38$. See Rich 6 Fe»^ 334, Note (c). 

T. Jaehton^ 4 Bnt, C, C. 514. 

Mistake 
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Alistake of the Attorney, contrary to his Intention of 
the Parties; and that I think may be shewn by parol 
Evidence. 

. 4 ' 

It seems to me, that the Circumstances of the Trans-^ 
acticm correspond with this Representation of tlie Attoir- 
ney; as, if this Controversy ever existed between these 
Parties, it is most improbable, that it could have ended 
in the Manner supposed by the Plaintiff. ' The Defen¬ 
dant had objected to be at the Expence even of making 
out his own Title. H^was not called upon to. bear any 
other Expence; yet the Dispute is supposed to end in his 
taking upon himself absolutely the Expence of making out 
his Title, and then submitting it, as af Question for the 
Determination of Ttbbottf whether he should not a^ 
bear the whole, or some Part, of the Eypence of the 
Conveyance: of which -he had not ^fore been called 
upon to bear any Part. It is most improbable, that the 
Plaintiff should have proposed such a Mode of termi¬ 
nating the existing Difference; or that the Defendant 
should have acquiesced in it. 

The Plaintiff must therefore submit to have the Agree¬ 
ment performed in the Way, contended for by the De¬ 
fendant ; or the BiH must be diamisfed. * 
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im., 

RiXSBOTTOX 

* I » » • 

Gosden. 


BURDEN 
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. Ltwoouf’s 

Inn Hall. 

1 

1813, 

BURDEN BURDEN. 


Surrinog f|n|mS Cause coming on for farther Directions, aQues^ 

JPartner, being .JL tion was raised, whether the Defendant, who was 

Executor, not one of the Executors, and also was surviving Partner of 

entitled without tiie Xestator, should have an Allow^ance for his Manage- 

ezpress Stipu. mont of the Copartnership Trade subsequently to the 

hapn to snjr Death of the Testator. 

Allowance for ‘ , 

eanjring on the Sit Savmel Samlly, and Mr. Bett, for the Plaintiffs., 
Trade after the 


Testator’s The Defendantis not entitled to any Allowance; since. 

Death. independently of other Circumstances, the Profits made 

Allowed Ex- barely exceed the common Interest. The Executor, there- 
pences actually f^j.^ bas not carried on the Trade to the Benefit of the 


Incurred under 
an erroneous 
Conception, 
that ho was 
•ole Proprietor 
by Purchaso 
from his Co- 
(executors; set 
aside as a 
Breach of 


I 

Cestuis que Trust. A Trustee is bound to execute bis 
Trust without Compensation. An Executor, indeed, if it 
be necessary to continue a Trade, njay employ a Person 
to conduct it; and his Payments to such Person would 
be allowed: but, if the Executor carries on the Business 
himself, he cannot claim any Allowance. It is impossible 
to distinguish that from the other Duties, inseparable from 
his Character; such as pollecting Debts, &c.; for whicli 
he is clearly not entitled to any Compensation. 


Tjust; though 

bond Jido, Defendant stood in the (double Capacity of surr 

viving Partner and Executor; and there is po Instance, 
that a surviving Partner, carrying on a Trade without the 
Cdlisent of the other Parties interested, was held entitled 


to an Allowance for Management. The Principle would 
be most pernicious, as applied lo Executors, If in this 
Instance the Cesiuia que Trusts have derived some Bene¬ 
fit, it is very small; and by no Means commensurate to 
the Risk of |heir Capitals; and an Allowance for Ma¬ 
nagement 
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nagementf if it ought td be made, must refer, not to tbo 
Trouble of the Person employed, but to the Benefit, de¬ 
rived to the Cestuis que Trust from his Exertions. 

M|;. Le^kf and Mr. Hornet for the Defendant. 


1813. 

BuaoBN 

u. 

fiURDBN. 


The Executors sold to the surviving Partper: and the 
Muster reports, that the Sum given was the full Value of 
the Property; which proves, that the Transaction was 
hona fide. The Catuis que Trust, receiving the full 
Value of their Properly* incurred no Hazard; and have 
no Right to complain; as substantial Justice has been 
done them. In conducting the Trade tl\e Defendant has 
not only been exposed to much personal Labour, but has 
incurred considerable Expences in Journies, 8cc.; of 
which, relying on the Faith of his Purchase from his Co¬ 
executors, and considering himself as thereby sole Owner 
of the Business, he has kept no Account. SubstantialJus- 
tice therefore can only be done to him by an Allowance 
for Management. Many Cases, in which Cestuis que 
Trust have heeii allowed Profits, or Interest, at their 
Election, are Casea of mere Executors; who having an 
Option to carry on the Trade, or not, could not complain: 
but this Executor, being also the surviving Partner, had 
in his own Right a distinct Interest, which compelled him 
to interfere with the Trade: and gave him the Right to 
do so. He has carried it on fairly; and Misconduct is 
not imputed to him. 


Sir Samuel Wmillyt in Reply. 

However material what is urged might once have been 
to the Defence, it is no longer so now; the Decree treat¬ 
ing the Sale by Ttfro Executors to their Co-executor as a 
Breach of Ti^st. This cannot he distinguished from the 
common Case of ]£xecutors carrying on Trade. 


The 
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*' 1618 . 

fiqKD^H 
V. . 

PyRIfBSf 


The Lord Chancellor. 

Witliout pulling ihe Case on any other Ground, I take 
it, that the Defendant must be considered as carrying on 
the Trade for hiniseif and his Copartners. Even if he 
had carried on the Trade under Articles, he would not 
without an p^pfcss Stipulation have been entitled to 
an Allowance for his Management, and Time. On the 
other Hand, what is ‘ urged as to his Expences appears 
material; as he proceeded on a Mistake; considering 
himself as sole Qwner of the ']|!'fade. I consider him 
as entitled to those ELxpences; but pot to any AlloW' 
ance for his own Time and Labour. I take this to he 
the Distinction ;* and that, if a Man enters into Articles 
of Copartnership, and the Children are to snoceed to the 
Share of their Parent, the surviving Partner is not en« 
titled to an Allo\yance for carrying on the Trade. M^hat is 
this but a Case of voluntary Management by a surviving 
Partner for himself^ and the Children of a deceased Part¬ 
ner ? 


Let the Defendant hapd over to the PlaintiiF the Itfsm^ 
of the Sums, actually expended by him; a Moiety of 
which he must be allowed : but nothing for his Manage- 
pient^ Time, and Labour. 
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HILL V, COCK. 


Lzmcolh*s 

.■t ‘ 

Inn Hall. 

18 i£ 

Jan. f4, 22. 

_ JAM Farnham by Will, dated the IQth of Detise after 

Jane, ISOO, after giving certain Annuities which he Payment of 
charged upon particular Estates, and devising the Estates Debts, Lega. 
so charged, bequeathed some pecuniary and specific Le-«i«®» *c. of 
gacies; and after Payment of his Debts, Legacies, and 
Funeral Expences, devised other Freehold and Leasehold 
Estates, subject to the Mortgages and Incumbrances ggjatei to A, 
thereon.unto Johm Cofk (Son of his Relation) his Heirs subject to In* 
and Assigns. The Testator then proceeded to give and cumbrances: 
devise unto John Cock and John Lawrence, their Heirs, A“d of all other 
Executors, Administrators, and Assigns, all other his Freehold 
Freehold and Leasehold Estates, together with all his ^awhold 
personal Estates and Effects whatsoever, Trust as 
soon after his Deatii as they could, to*vend, sell, and dis- personalEstate, 
pose of, his Freehold and Leasehold Estates, and also of to Trustees, to 
his personal Estate and Effects to the best Benefit and sell; and out of 
Advantage; and out of the Money arising therefrom** in the Money in 
“ the first Place" to pay and reimburse themselves all Place 

reasonable and necessary Costs, Charges, and Expences, ***^*^*^**^^** 
whatsoever, which they should or might bear, pay, be put 
unto, or sustain, in or about the Execution^ of that his ^jn Trust • 
Will, or the Trust thereby in them reposed ; and lastly and without 
he did thereby appoint his said Trustees John Cock and farther Dispo> 
John Lawrence Executors of his Will. sition appoint. 

ing th^eTmstues 

By a Codicil, dated the 10th of January, 1802, the 
Testator bequeathed pecuniary and specific Legacies; 
directing, that they should be paid out of his real and A reinlting 
personal Estate ; with the Payment wfiereof he thereby Trust ai to the 

. charged and made the same liable. Produce of the 

• real Estate M 

The Plaintiff, the Representative of the next of Kin of 
the Testator, filed his Bill; on the Ground, that the 

Testator 
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1813 

HllL 

9 . 

Cock, 
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Testator died intestate as to such Part of his Property 
and Effects^of which no Disposition was expressly made. 

I 

The Cause wan heard for farther Directions, upon the 
Master’s Report; ascertaining the devised Estates and 
the Testator’s next of Kin. 


t , 

Sir Samuil Rom/lfy, and Mr. Wingfield, for the next 
of Kin. 


Mr Healdf for the specific Devises John Cock, con¬ 
tended, that he was entitled to take the Estates devised to 
hint, exonerated from Debts, citihg, Donnee v. Lewis (a) 
Wride v. Clark {h), Davies v. Topp (c). Manning v. Spoon- 
er (</), and Serle v^ St. Eloy (e). 

Mr. Richardsf and Mr. Wear, for the Trustees, con^ 
tended, that an Heir cannot be excluded by Tmplicatio.n; 
but express Words are necessary; and cited v. 

Smithson 0, and Mallahar v. Mallahar (g). 


Jan.290 The Lord Chancellor. 

The only Point, calling for Decision under this Bill, is, 
whether the Money, arising from the Sale of the rea) 
* Estate, which it is not necessary to apply for Ihe only 
Purpose, expressed in the Will, is to be considered real 
CJlear Rule in qj. personal ‘Estate. This Case diflfers from any of the 
numerqps Cases, that have occurred upon this Point. 
Eitaie b direct. Equity is clear; that, where real Estate is 

fd tu be con- directed to be convened into personal, for a Purpose ex- 
verted into pressed, which Purpose fails, either wholly, or partially, 
personal for a in the former Case, though the Estate has been converted,. 
Purpttsf, which Produce of that Conversion will still be real 

JUSt_ SaI_ ^ 


frils either 
wholly or par* (a) 2 Bro, C. C, 256. 


fially, to that 
'Eatfot the 
Money is con. 
sidered real 
Estate. 


(hy 2 Bro. C. C: 260, ia 
Note* 

{c)2Bro. C.C. 230, in 
Note. 


(d) 3 Ves. 114. 

(e) 2 P. Wmt. 385. 

(f) lBf0.C.C.m. 
Brown v. Bigg, 7 Vn, 279* 

(ff) For. 70. 

Estates 
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Instate; and in the latter, as far as the Purpose fails, so fur 
the Money is to be considered Realty, and not Personalty. 


181 S. 

Hilx. 


V. ; 

Cock. 

Devise of real 


This Testator does not express, merely, that his real 
Estate shall be sold, and converted into personal: but he 
takes both Funds: the residuary real Estate, if I may use 
that Expression ; every Devise of real Estate, though in though 

Form residuary, being specific: be expressly includes 


in Form resL 
dnary, is spe. 
cific. 


Leasehold Estate, and all his personal Property, by ex¬ 
press Description; directing the whole to be turned into 
Money; and to be applied in discharge of the Expences 
of the Trustees in the Execution of his Will; and, if there 
was nothing more in the Expression of the Purpose than 
the Satisfaction of those Expences, the Money remaining, 
unapplied, as uot being required to answer that Purpose, 
would, as far us it was derived from real Estate, be con> 
sidered as real, not personal, Property: the Principle being, 
that, where a Testator means with regard to a particular ^ 

Purpose to convert his real Estate into personal, if that ^ 

Purpose cannot be servad, the Court will not infer an In- convert real 
tention to convert the Estate fi.r any other Purpose, not Estate into per- 
expressed. sonal for a 

particular 

It is said however, that, if a Testator simply directs Po^poge^ jf 
the Conversion of his real Estate, expressing^ no Purpose Purpose 
whatsoever, with reference to which that Conversion is cannot be 
to be made, the Inference is necessary, that he had the served, the 
Purpose of Conversion, and no other; and it is upon the Court will not 
whole Expression of this Will contended, that the Tes- infer c^ny other 
tator must have intended a Conversion out and out. as it Purpose, 
is called; not only for the Purpose expressed; but using 
the words “ in the first Place,*' anH not afterwards ?x- 
pressing any ulterior Purpose, the next Purpose must be 
supposed to he merely that of making the Conversion. The 
Question therefore really turns upon the Construction of 
those'Words '*in the first Place;*' lying in this narrow 
Cqpipass ; whether this Court will hold, that the Princi]^le, 

upon 
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1815. 

Bill 

V. 

Cock. 


upon which hitherto Property,iii.theForm of Personalty, 
has been given to the Heir, shall be denied to this Case; 
as here are Words, which may import, that one Purpose 
was to convert with a View to discharge the Debts and 
Legacies; and,- no other being expressed, he could have 
no other Purpose than the mere Conversion. These 
Words however may import, either that hfe meant to ex¬ 
press that Purpose, and only the ulterior Purpose of 
mere Conversion ; or, that, first expressing that Purpose, 
he had no Purpose beyond that, with regard to what 
might remain after satisfying t|ie first Purpose, so ex¬ 
pressed ; and my Opinion is, that the Distinction upon 
these Words is much too slight to take this Case out of 
the general Prin6iple. So much therefore of the Residue 
of this Money as arose from real Estate, must be consi¬ 
dered as real; and be declared to belong to the Heir (a). 


(a) See, upon Resulting Trust, King v. Dennison, Poit* 


Liwcoln’s 

Inm Hall. 

ALCOCK, Ex parte. 

Covenant in T5*Y Indenture, dated the 26th of February, 1810, 
Marriage Set. JL^made on the Marriage of John Fooley Kensington 
tlement by tiie with Anne Rawlins, John Fooley Kensington covenanted 
Husband, that 

Jle would upon a Month’s Notice, or in the Erent of his Default duriitg 
his Life, that his Representatives would within a Month after his Death, . * 
transfer Stock, in Trust, &g.; in ^r of Dower, &c.: with a Proviso, 
that notwithstanding the Covenant to transfer upon their Request in 
Writing, it should be lawful for the Trustees, if they thought fit, to 
forbear requiring from him during his Life the Transfer. 

A contingent Debt: not capable of Proof under a Commission 
of Bankruptcy ngniost the Husband; no Transfer made, or Notice 
given. 


with 
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with Joseph Ak^k and Edward Kensington, that he, 1819. 

John Pool^ Kensington would at any Time after the 
Solemnization of the intended Marriage, upon receiving parte 
from Joseph Akoek and Edward Kensington One Calen¬ 
dar ^lonth’s Notice for that Purpose, or in the Event of 
his Default during his Li^’b that his Representatives would 
within One Calendar Month next after his Death, transfer 
to Aleock and Edward Kensington a Suin of «£ 15,000 
Three fer Cent, Eedueed Annuities, in Trust for John 
Pooky Kensington for Life, and after his Decease in 
Trust for Anne for Life, and after her Decease 

in Trust for the Children of the Marriage, in such Shares 
and Proportions, as therein mentioned; •and in case of no 
Children over; with a Proviso, that notwithstanding the 
Covenant of the Husband to transfer the .£15,000 Stock to 
the Trustees upon their Request in Writing, it should be 
lawful for the Trustees, if they thought fit, to forbear 
requiring from him during his Life the Transfer of that 
Sum. It was declared, that the Husband might leave any 
equal or greater Sum by Will in Satisfaction; fipd that the 
Provision, thereby made for the Wife, was intended to be^ 
and she did thereby accept the same, in Bar or lieu and 
Satisfaction of all her Dower and distributive Shve ii> 
the real a^d personal Estates of her Husband.^ 

There tvas Issqe of dte J^larriage Two Daughters^ 

Anne, and Emiiy- No Transfer was ever made of the 
£15,000 Stock: nor was any Notice given by the Trustees, 
requiring a Transfejr. 

a 

On theSISdjof 181^ a Commission of Qankyuptcy 
issued against John Pookg Kensington and Co } lender 
which they were declared Ba^lkrupts, 4 
presented by the Trustees under the Settleipent; praying, 
j^hat they might be admitted as preditors ag^nst Jok/f 
yoL. 1. N 



yll' 

#8 

J8I3. 

Ahcocfi, 
St parte. 
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Pooley Kensington for the Sura, of jfc’8437 i lOs. being the 
Value of the £l5fiCK) Stock at the Date of the Com¬ 
mission. 


Sir Arthur Piggott, and Mr. Martiut for the Petition. 


The Debt was constituted by the Marriagewhich was 
the Consideration for it: and the Obligation to transfer on 
receiving One Month's Notice was merely for the Purpose 
of putting the Trustees injto Possession of the Fund: 
effecting Payment of the Debt previously due. The 
Want of Notice, prior to the Bankruptcy, is immaterial; 
Notice not being necessary to constitute the Debt. It 
was at all Events, and in the most absolute Sense of the 
Terras, Dehitum in preesenti sohendum in future. The 
Trustees were invested with the Discretion to suspend the 
Notice; leaving the Husband in Possession of the Fund; 
which Power amounted in Substance to this; that they 
might lend the Money to the Husband for Life. It is not 
unimportant, that the Wife agreed to accept this Provision 
in Bar of Dower : a valuable Interest, which she cannot 
be presumed to relinquish for a mere contingent Provi¬ 
sion ; the F^jlure of which, if this Debt cannot be proved, 
leaves her utterly destitute. 


Sir Samuel Romilly^ Mr. Hartf and Mr. Wilson, for 
the Assignees. 


.fiThis Debt is merely contingent, by the Want of Notice. 
In some Cases tlie Bankruptcy itself is Notice: but the 
Terms of this Settlement, requiring, that the Notice should 
be in Writing, preclude that. ^The Husband may be able 
to answer this Covenant; as he may in the Course of his 
future Life acquire sufficient Property. This Case falls 
within those, where something must be done to constitute 
' a Debt; 
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'a Debt; which not being done, no Debt arises. King^ Ex 
parte (a), Mare, Ex parte {If). 

The Lord CiIancellob. 

I cannot doubt, that this was a pure contingent Debt at 
the Time of the Bankruptcy. If this is a Debt, it must 
be by Covenant. There is no Possibility of raising any 
implied Debt upon any Contract, except what is in the 
Deed. There are Three Ways of satisfying this Cove¬ 
nant: first, that the Trustees should give a Month’s 
Notice; which having expired without a Transfer, there 
would be a clear Debt proveable: secondly, the words 
** in the Event of his Default during lys Life,” afford an 
Implication, that, if without Notice he had transferredf 
that would be a Satisfaction: but his Bankruptcy cannot Bankrnpicy 
possibly have the Effect of a voluntary Transfer. The cannot hafe th 
third Mode is, that bis Representatives should cause a ▼d®* 

Transfer to be made within One Month after his Death. Transfer 
That is purely contingent. I cannot adopt the Construe- nndei 

tion, put upon this Clause; that notwithstanding the Hus- ® 
band’s Covenant to transfer the Stock upon such their 
Request in 'VV’ritiiig, as aforesaid, it should be lawful for * 
the Trustees^ if they thought fit, to forbeaf requiring a 
Transfer from him during Ids Life. That Was inserted , 
for this Reason; that, were it is put upon Trustees to Truitcci 
give a Month's Notice in Writing for the Benefit of the ^ 

Family, the Trustees would always consider themselva 
in some Danger, if they did nert give Notice. That is Payment; that 
therefore inserted for their Protection; and is a Clause, jt ^as for theii 
upon which, if inserted with any other View, great Diffij Indemnity; at, 
culty would arise in Bankruptcy; as giving an Option not if with'a View 
to enforce Payment except upon the Approach of Jn- to Insolvency, 
solvency; and Cases may be conceived, in which it would it might amoust 
amount to Fraud. ito Fraud, 


1819. 

Alcock, 
Ex parte* 


N 2 


(6) 8 Fes, 3$S* 

I say 


(a) 8 F'es. 334. 
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1813. 

vxvo 

Alcock. 

parity 


I say nothing upon the Right to bower. If Dower is 
barred by this Settlement, it is not necessary to notice it: 
if hot barred, there is no Question upon it before me. 
The Question is, whether this Covenant was broken before 
the Bankruptcy; and with great Regret I am bound to say, 
it was not. * 


Lincoln’s 
Inn Hall. 
1812. 

Dee. 14, 19. 

1813. 
Jan. IQ, 


METCALFE i/. PULVERTOFT. 


Receiver Indentures of Lease and Release, dated the 14lU 

granted before X) and 15th January, 1807, the Defendant, James 
Answer upon Richard Pulvertqft, conveyed certain Estates to the Use 
the Bill of a of himself for Life } with Remainder to the Use of his 
Purchaser pen. \^ife Sarah for Life; with divers Remainders over to 
dente lite ; via. Issue, and with Reversions in Fee to himself, 
a Suit instituted ' 


by the Wife of 
the Vender ; 
cliuming under 
a Settlement; 
voluntary, as 
being after 
Marriage. 


By other Indentures dated the 28th and 29 th of Jidy, 
1807^ the Defendant J. R. Pulvertoft mortgaged these 
Estates to the Defendant Thomas Foster* to secure the 
Monies thdn owing to Foster j or thereafter to be advanced 
by him for the Defendant J. JR. Pulvertoft. 

By other Indentures, dated the 13th and 14th of August, 
1807, Foster*^ Debt having been satisfied, the sameEstates, 
with other Lands, were mortgaged to Thomas Pulvertoft '; 
jto secure e£SOO, By other indentures, dated the 31st of 
May and the Ist of JUfte, 1808, Foster and J. R. Pulver^ 
toft conveyed the same Estates unto Thomas Pulvertoft in 
Fee ; in Trust by Sale of a competent Part of the Estates 
to satisfy himself his Debt of £%QO ; arid to convey the 
Remainder of the Estates to the Use of Phelps and Bonner 
and their Heirs daring the Life of Setrah Pulvertoft, upon 
' ' ' Trust 
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.Trust for her separa/e Use j with Remainder to J. R, 
Puherlqfi for Life, and Remainders, over; the ultimate 
Remainder being to the right Heirs of the Survivor of 
J. R. Pulvertoft and Sarah his Wife. 


MsTCALn 


V. 

PuLTiaTor^Ri 


By other Indentures, dated 26 th and 27th and the 28th 
and 29th of Jua#, 1810, Thomas Pulvertoft having been 
paid off, the Estates became vested in Phelps and Bonner, 
to the Use of them and their Heirs during the Life of 
Sarah Pulvertoft, in Trust for her separate Use for Life; 
and after her Decease to the Uses declared in the Deeds 
of the 15th of Jamuofif, 1807, and the 1st of June, 
1808. 


By Indentures, dated the 3d and 4th of Jpril,lB12, 
a Suit having been instituted upon a Bill of Sarah PsJ- 
vertoft against her Husband, praying an Execution of the 
Settlement, and an Injunction to restrain him from selling 
or incumbering James R. Pulvertoft, in Consideration of 
the Sum of 4500, conveyed the Estates to the PlaintiiFs in 
Fee, in Moieties. Sarah Pulvertoft, being then in Posses¬ 
sion as well of the Estates, as of the Title Deeds, and threat¬ 
ening to cut Timber, the Plaintiffs immediately upon their 
Purchase filed their Bill; alleging, that tlfe Settlements, 
being made after Marriage, were, except so •far as related 
to the Mortgages to Foster and Thomas Pulvertoft, made 
without any valuable Consideration, and therefore void, 
as against the Plaintiffs, Purchasers for valuable Consider¬ 
ation ; charging, that the Defendants took Advantage of 
their legal Estate to prevent the Plaintiffs proceeding at 
t.aw i and praying, that the Plaintiffs might be let into 
Possession of the Estates; that the Defendants might be 
restrained from setting ifp such legal Estate in Bar to any 
Action at Law, to be brought by the Plaintiffs; that the 
Defendants might deliver up the Title Deeds, and cone 

N 3 to 
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1613-13. to an Account of the Rents, received by them*; and that: 

^£TOAX.vE ® Receiver might be appointed. 

V, 

hrLTEETorr. All the Defendants, with the Eitception of Mrs. Pii/- 
vertqftf having put in their Answers, a Motion was made 
on the Part of the Plaintiffs for a Receiver. 

Mr. Leachf and Mr. Wak^eld, for the Motion. 

Mr. Hatlmoodf for the Defendant, Sarah Puheriojt, 

Tiiis is an Application for a Receiver before Answer. 
Pann v. Barnett («), and Compton v. Bearcrojtf men-” 
tioned in Mr. BrouiK*s Note, are the only Cases, in which 
a Receiver has been appointed before Answer: but in 
f^ann ?. Barnett the Defendant’s Affidavit was considered 
equivalent to an Answer ; and the Circumstances of 
Compton v. Bearer^t do not appear. ‘ liuguenin v. 
Barley (bj, and Lloyd v. Passingkam fcj, were Cases of 
Praud and Abuse of Confidence: but there is no Fraud in 
the present Case; the Settlement having been made on 
meritorious Consideration ; nor is there any Certainty, 
that the Plaintiff will be ultimately entitled to Relief; a 
Circumstance to which the Court looks in appointing a 
Receiver. Pefhaps the Wife might have put in a Plea 
in Bar to this- Bill of Las pendens; a Suit having been in¬ 
stituted by her to compel her Husband to carry into Effect 
the voluntary Settlement; in which Suit he filed a Demurrer; 
which was over-ruled fdj. The Plaintiffs, therefore^ having 
purchased pedente lite^ must be taken to have purchased 
with full Notice; Sorrell v. Carpenter (e). Under suchCir- 

t 

(aj S Bro. C.C. 158. (d) The Demurrer was 

(5) 13 Pes. 105| and 14 swer.ruled upon th^ Form; 
Pit. f7I. as covering too modi. 

(e)- 16 Vee, 50. ^e) 3 P, Wms. 483. 

cumstances 
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jcuinstances the Cour^ will not by appointing a Receiver 
strip this married Woman of her only Means of Defence 
and Subsistence. 

Mr. Leach, in Reply. 

• 

It is not universally true, that a Receiver cannot be 
appointed before Answer. The Rule of the Court is, 
that a Motion for a Receiver cannot be ihade, as for an 
Injunction it may be, without Notice. The Question is, 
whether the Court will refuse that Relief, which* the Ces- 
tuis que Trust are enticed to, merely on the Ground, that 
this Lady is interested ? In a late Case {a), where after a 
voluntary Settlement the Setlor enteiged into a Contract 
to sell, the Master of the Rolls on mature Considera¬ 
tion decreed a specific Performance against the Parties, 
claiming under the voluntary Settlement. Admitting the 
lis pendem to bd Notice, that under*the Statute (£) is 
immaterial. 

The Lord Chancellok.,. 

With respect to appointing a Receiver before Answer, 
I take it, that the Cases, where the Court has refused it, 
turned upon this; that the Party applying for the Appoint¬ 
ment could not state, that he had, strictly ^speaking, an 
equitable Title. In the Cases, alluded to in the Argu¬ 
ment, the Plaintiffs contended, that they were entitled to 
have the legal Estate conveyed to them freed from other 
Claims. In Vann v. Barnett the Receiver would not 
have been appointed, unless the Defendant had filed an 
Affidavit, shewing, in Substance, that the Plaintiff had an 
equitable Title. The real Question here is, whether this 
voluntary Settlement gives any Title whatsoever as against 
the Fnrehaser. If it hs^ not the Effect of giving such 

(a) Buckle v. Mitchell, at (h) Stab 37 Eliz, c. 4. 
tlie Rolls, 

N 4 Title, 


1813 - 11 *, 

Mbtcalvb 

u. 

PuLVEBTOITk 
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^«t2.|3. Title, the Circumstance of the Mortgagees, joining will not 
Metcalfe against the Purchaser ; insisting, that what the De- 

V. *^he legal Estate is no legal Estate. If, how- 

PuLTEETorr. Estate has, as it is alleged, been purchased at a 

third Part of its Value, then according to the Case, 
decided by Lord Man^tld (a), that Purchase would mot 
prevail against the voluntary Settlcotent. As this is a 
Case of some Nicety, I will peruse the Pleaclings. 


1813. 
/an. 16. 


TAtLoxn Chakcsllor made'the Order; observing, 
that after the Decision of the Master of the Rolls upon the 
principal Point, t^t the Purchaser could compel an £xe> 
cution of the Con tract, he must have a Receiver. 


(a) Doe on the Demise of fValson r, Routledge^ Cowp. 705. 


Limcolm*! 

Inn Hall. 

1813, 

Jan. 19 . PHILIPS t . GIBBONS. 


Order fotTime ^ I ''HE Bill prayed, that certain Bills of Exchange 
to answer not JL might be delivered up to be cancelled j and the De- 
corrected by fendants restrained from ncgociating them, and from pro¬ 
extending it to seeding at Law. An Injunction for Want of Answer 
the usual Order On coming in of the Answer the Plaintiff took 

for Tiine to Eleven Exceptions; pending the Reference of which to 
plead, answer, Master the Defendants sued out a bailable Writ 

or demur, not Plaintiff; upon which they proceeded to Outw 

demurring , ° 

, lawry. 

alone. ’’ 

No Plea of 

Otttlawry in a ,, 

$ttit for the Exceptions having been allowed by the 

•ame Duty or 

Thing for wHck soughis by the Bills 
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Master, the Defendants*took an Exception to his Report; 
previous to which the Plaintiff had' obtained an Order to 
amend; and that the Amendments and Exceptions should 
be answered at the same Time, The Defendants having 
on the 9th of November last obtained an Order ** for Six 
Weeks Time to answer,” a Motion was made, that 
notwithstanding that Order they might be at Liberty to 
plead Outlawry in Bar to the Plaintiff^s Suit; on the 
Ground, that tlie Order had been inconsiderately obtained; 
and ought to have been the usual Order to plead, answer, 
or demur, not demurriifg alone; and that at the Time the 
Order was obtained the Defendant’s Solicitor was igno> 
rant of the Outlawry. 


1813. 


Puiuvs 

V, 

Gibboks. 


Mr, Harlf and Mr. Railhby, opposed the Motion, on 
the Ground, that a Plea of Outlawry was within the 
express Terms of Lord ClarendorC% Order (a) wholly 
unavailable, where the same Duty, or Thing, for which 
Relief was sought by the Bill, had been in Issue; a Rule 
adopted by Lord Redesdale in his Treatise of Pleading {i ); 
and the Caseof Roberts v. Hartley (c) was mentioned. 


(a) ** A Plea of Outlawry, 
** if it be in any Suit for that 
Duty, touching which Re- 
** lief is sought by the Bill, is 
insufficient, according to the 
Rule of Law ; and shall be 
disallowed of course ; as put 
in /er Delay.'* Orders in 
Gh. p. 119. (Ed. 1698.) As 
to the Rale at Law, in a Writ 
of Error to reverie an Out¬ 
lawry in that Suit, or at an^ 
Stcanger’s Sait, is no Bar; 
nor again in Attaint, brought 
a Verdict* coold Outlawry, 


grounded on that Verdict, be 
pleaded in Bar^ (Co. JMt, 
128, a. System of Plead. 

^ 300.) Ihe Reason, upon 
which the Rale is founded, 
is said to be, that, if a Plea 
of Outlawry were allowed fn 
these Cases, it would be Ex- 
ceptio yusdeu rei eujus pq^tim 
tur disseluHo* fSee Syst. 
Plead, p. 300. 392, and Au¬ 
thorities there eited.) 

(b) p. 185. 

('e) 1 Bro, C. C. 66. 


Sit 
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' 1813. 
Phuifs 

V. 

Gibbons. 


Sir Samuel Romillj^, in Siippcvrt of the Motion, ad- 
njitting, that no Answer could be given to Lord Claren¬ 
don!& Order, contended, that the Question at present was 
merely, whether the Defendants were not entitled to the 
usual Order. 

a 

The Lord Chancellou observed, that the Resister 
always proceeded to draw up the Order according to the 
Instructions, signed by Counsel (a); and there would be no 
End to Alterations in Orders, if the Court listened to 
Parties coming here to correct their own Mistakes; which 
he was the less disposed to do on the present Occasion; 
as the Plea of Outlawry seemed altogether unavailable. 


No Order was made. 

(a) See Taylor v. Milner^ 10 ^ea, 444. 


1813.* 

Jan. 29. PEACOCK v. THE DUKE OF BEDFORD. 


T he Six Clerks having objected to file the Defend¬ 
ant’s Answer on Account of the Manner, in which it 


An Amend- 
ment in the Ti- 

swer^^bei^ entitled, a Motion was made, that the Defendant may 

be at Liberty to amend the Title to the Parchment Writ- 

CBSsary, viz. 

instead of the Purporting to be the Answer to the Exceptions and 
« farther An- amended Bill in this Cause, by striking out the Words, 
u to the The farther Aoswer of John Duke of Bedford, one of 
•* original 

"amended Bill,** enlitling it, " the farther Answer to the original Bill 
** and the Answer to the amended Bill,’* the Answer, so amended, muet 
In the Case of a Peer be again attested upon Honor > u in the Case of a 
Ck^mmon Defendant it mast be re-sworn. 

** the 
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** the Defendants to the •original amended Bill of John 
** Pickering Peacock^ Esquire, Complainant ;** and by 
inserting the Words, ** The*farther Answer of the De- 
fendant John Duke of Bc^ord to the original Bill of 
** John Pickering Peacock, Esquire, Complainant; and 
the Answer of the Defendant John Duke of Bedford 
** to the amended Bill of Complaint of John Pickering 
Peacock, Esquire, Complainant;’* and that the said 
Parchment Writing may be filed, after such Alteration in 
the Title of it, without its being again taken upon the said 
Defendant's Attestation of Honor. 

Mr. Newland, in support of the Motion, distinguished 
this from the Case, where the Defendant was a Com¬ 
moner ; who might be indicted on his Answer for Peijury; 
and therefore the Plaintiff w'as entitled to have the Answer 
in such a Case re-swqrn : and stated, that the Duke was in 
the Country, as a Reason for the Application for dis¬ 
pensing with his Attestation. 

The Lord Chancellor. 

In the Case of a common Defendant, putting in an 
Answer with a wrong Title, the Court will not permit 
Amendment without re-swearing the Answer : thf Security 
of ihe Plaintiff for the Truth of the Answer consisting in 
the Liabilities, incurred by the Defendant. A Peer cer¬ 
tainly answers without Oath ; but the Plaintiff has a Right 
to a similar Security in that Case ; unless he has waived 
that Right. As in the Instance of a common Defendant 
therefore the Answer must be re-sworn, though it is as 
clear, as it is in this Case, that he intended to swear all,’ 
that was in the former Answer, so in the Instance of .a 
Peer, the Security to the Plaintiff for the Truth of the 
Answer, being the Attestation upon Honor, he must have 
that Security to the altered Record in the same Manner. 


187 

1813. 

Pbacock 

V, 

The Duke of 
Bedford. 


MACHER 
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1615 , 
Feb. 5. 


MACHER tJ. THE FOUNDLING HOSPITAL. 


Covenant f | THE Defendants having brought an Ejectment foi 
against using Breaches of Covenant, the Piaintiff, who was the oc- 

Premises as a copying Tenant by Assignment from a Sub-lessee, obtained 
op, or Ware- ^ Jorge's Order a Particular; stating that by the ori- 

Trade without Lease the Lessee or Lessees/ &c. covenant not to 
Licence in convert, use or occupy, nor suffer tObe converted, used or 

Writing, or occupied the said demised Premises, &c., into or for any 

permitting any Shop, Warehouse, or other Place for carrying on any 
Thing, which Trade; nor suher any open or public Shew of Business 
grow to therein without the previous Consent in Writing of the 
the Annojp^e j^gsors ; nor commit or permit or suffer to be done any 

tiieTiMsors ^or the ^Premises, which may grow to the Annoy- 

any of their Damage of the Lessors, or of any of their other 

other Tenants. Tenants; that the Business of a Baker and a Baker's Shop 
Breach, hath been carried on in the Premises ; and the Defendant 
though not a (at Law) hath erected, &c. upon the Premises an Oven, 
Nuisance' in the Way of his Trade or Business; which 

Law, public or Annoyance or Damage of such Lessors, or the 

prnmte, being Tenants; and hath committed, &c. divers other 

not protMted * same Premises, which have grown to the 

by Injunction: Annoyance or Damage of such Lessors, or their Tenants, 
there being no 

Licence j and No Licence in Writing having been produced at the 

Permission of Trial, a Verdict was given for the Lessor of the Plaintiff. 

One Trade not gjy sta^^, that the Sub-lessees, under whom the Plain- 

to be construed derivedTille had successively carried on the Trades of a 
a general Lu ^ 

cence for any 

Trade • nor wiU the Court enter into a Coi^rison, which are more or 

less offensive. ,; ^ ^ 

Whether a Corporation, consisting of nume^us Governors, would be 
bound by the Acquiescence of some, standinljby, perinitting Expends 

number. 
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Plumber, a Potatoe-deaJer, a Green-grocer, and a Coal- 
dealer, upon tlie Premises in question : that since he pur¬ 
chased the Lease, he had eicpended nearly ^600 in Re¬ 
pairs, and in erecting an Oven and the other necessary 
Buildings for his Trade : and that the Pren)ises had been 
open*and used as a Shop generally for Ten Years past; 
during all which Time the Defendants had without any 
Objection received the Rent; praying an Injunction 
against entering up Judgment and taking out Execution ; 
and that the Plaintiff may he quieted in his Possession, 
and in carrying on his X^ade. 

The Answer insisted, that the Plaintiff's Business had 
been carried on to the great Nuisance a*nd Annoyance of 
the Neighbourhood ; the Smoke, issuing from the Bake¬ 
house Chimney, being injurious : that the Defendants had 
granted him no Licence: that, admitting, some of the 
Governors and Guardians of the Hospital, and their Secre¬ 
tary, did know, that the Work of erecting the Oven was 
going on, and did not object to it, the Number of their 
Governors was Five Hundred; and therefore such Omission 
to object on the Part of individual Governors of a charit¬ 
able Corporation could not be considered as amounting to 
Licences by such Corporation to Tenants to do Acts in 
Breach of their Covenants; and which may materially 
lend to the Deterioration or Ruin of the Charity Estate; 
or as Waivers of the Forfeiture; especially as the Hospital 
had never received Rent from any'but their own original 
Lessee; the Plaintiff being the Assignee only of a Sub¬ 
lessee. 

A 

Cause was shewn upon the Answer against dissolving 
the Injunction. ^ 

Mr. Hartf and Mr. Roapell, for the Plaintiff, contended, 
that the Defendants had Notice of the Alterations; and 

had 


ISIS. 

Machbu 

V, 

The 

FpVNl>X,INO 

Hospital. 
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- 1813. 
Machbk 


v. 


The 

FoUNStlMG 

HoSPITAt. 


had by their Acquiescence precluded themselves from 
objecting: that they had waived the Forfeiture ; if it was 
one; and that the Act complained of was not a Nuisance. 

Sir Samuel Romillj/f Mr. Bell, and Mr. Dozedgswell, 
for the Defendants, insisted, that a Court of Equity could 
no more dispense with the Licence, necessary to prevent 
the Acts complained of working a Forfeiture, than a Court 
qf Law could: that here there was a positive, unequivocal 
Breach, creating a Forfeiture; that the Defendants, as a 
Corporation, had no Notice; a few Individuals being alone 
acquainted with it; that the Corporation had objected 
the first Instant they were apprised of it; that the Act 
complained of was a Nuisance, materially injurious to the 
adjoining Property of the Hospital; and that, if not a 
Nuisance, it was certainly an Annoyance; w'hicb is all, 
that is necessary* to bring it within 'the Terms of the 
Covenant. 


The Lord Chancellor. 

I have no Conception, that this Covenant cannot be 
considered as broken; unless the Act done amounts to a 
Nuisance in Law, either public or private : the Act pro¬ 
hibited being, using the Premises as a Shop^ Warehouse, 
&c. for carrying on any Trade; or permitting to be done 
upon the Premises any thing, which may grow to the An¬ 
noyance or Damage of the Lessors, or of any of their other 
Tenants. If the Object of both Parties is so to consider 
the Meaning of this Covenant, that the Plaintiff ^hal| 
carrry on his Trade, so conducted, as not lo “ annoy or 
do Damage” to any other Tenants, it may be the Sub¬ 
ject of Arrangement. 

As to the Question, whether a Ijiccnce, given to operi 
a Shop, is to have a different Operation here and at LaW| 
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u has long been settled at Law f'aj that, a Covenant not 
to assign without Licence being once dispensed with, th^ 
Condition is gone; and Equity has followed that (2r}. I 
should not have thought that a very good Pecision origi- 
nally^ and, I think, here we ought to hesitate to say, 
that, if the Licence is to be in Writing, a mere Act, not 
establishing, whether the Party meant a Licence, general 
or particular, should be taken to be a general Licence: 
admitting therefore the Application of the Doctrine of 
Law in the Case, to which 1 allude. If however the Co¬ 
venant is not to convert the Premises into a Shop, or to 
carry on a Trade without a Licence in Writing, 1 cannot 
conceive, that the Permission of the Lessor without Writ¬ 
ing to carry on one Trade amounts to a general Licence 
for any Trade ; as the good Sense is, and, if it is new, 
the Law ought to be, that you must infer from his Con¬ 
duct, that the Lessor would have given in Writing that 
Sort of Licence, which it would have been prudent to 
give; and it cannot be represented, that a Licence to open 
a Shop for a particular Trade raises the Inference, that 
commencing with tjiat Trade, the Lessee may afterwards 
carry on any other. 


1813. 

Macrbb 

V. 

The 

FoT7MDl.IVa 

Hospital. 

Covenant not 
to assign with¬ 
out Licence, 
once dispensed 
with, the Con¬ 
dition is gone, 
both in Law 
and Equity; but 
the Principle 
questionable; 
and not to be 
extended: for 
Instance, to a 
mere Act; 
where the Li¬ 
cence is to be 
in Writing. 


In this Case therefore I cannot from the Permission to 
carry on a particular Trade in this Shop cone’eive, that 
the Tenant may carry on any other; and a Court of Equity 
ought not to enter into a Comparison: and permit him to 
carry on some Trades, as less oifensive than others. 


The real Question is, whether from the Circumstance 
of Notice to some of the Members the Corporation can 
be considered as bound; haying stood by, permitting Ex¬ 
penditure ; and upon that it will be necessary to look very 

(«) Dumpor^s Case, 4 Co, {b) Brummell v. M*Pher- 

9on, 14 V 0 S. 173, 


strictly 
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1813. 

Machsu 


V. 

The 

Foumdlino 


HosriTAL. 


strictly into the Answer. In the *^mean Time 1 wish the 
Defendants to consider, whether they would be disposed 
to put this Dispute,in some Course of Arrangement, that 
may be satisfactory to thein without turning the Piainti^ 
out of Possession. 


END OF THE FIRST FAR?* 


R. Wilks, Printer, 89, Chancery-lane, London. 



CASES 


IN 

CHANCERY, &c. 


1813, 51 Geo, 3. 


KENNET, Ex-parte, 


1315. 
Jar, ‘iC, 


T HIS Petition prayed, that the Lord Chancellor Peiltion to 
'would disallow a Bankrupt’s Certificate on tlie dwallow a • 
Ground, that he fell within the Provisions of the Act (a), BankrnptsCer- 
which renders the Certificate void in Cases of Gaming. 

by Gamins': 


The Affidavits on each Side were in direct Opposi* 
tlon. 

Mr. Cullen, in support of the Petition. 


the Affidavits 
being in direct 
Opposition, the 
Certificate was 
allowed ; with 


the View of 

Sir Samuel RomiUy, for the Bankrupt, i^esisted the giving an Op-» 
Petition ontheGround,thattheAffidavitsin support of it portuuity to ' 
were not sufficient to stay theCertificate;which,if allowed, try the Fact«t 
, would not prevent the Party petitioning from trying the Law, 


VoL. I 


faj Stat. 9 Geo c. 30. s. tS, 

O 


Fact 



4 


CASES IN CHANCERY. 


18 tS* Fact of Gaming* in an Action at Law : the CTrtificatft 
being void, if there liad been such Gaming, as the Act 
Kennet# of Parliament prohibited. 

Ex^parU, 

The Lord Chancellor. 

The Ground of this Application is, that I should not 
grant a Certificate, which, if granted, will be void. In 
this Respect it differs from an Application to stay a Cer¬ 
tificate, which, if grant'd, is iidmitted to be good. The 
Law has certainly said, thaf where a Man loses £b in 
Gaming in the Course of a Day, his Certificate shall 
be void. « ^ 

I perfectly agree, that this Court ought not to grant 
the Certificate, if it be clear, that the Law has in (hat 
Respect been violated; but tlieit it otight to be clear; 
as, refusing a Bankrupt his Certitifiate, I refuse him 
the Trial of the Fact by a Jury. Amidst the ctinlia- 
dictory Affidavits, that have been read, 1 cannot say, 
what the Fact is. I will, therefore, grant the Certifr- 
• cate; and it will then be for the Petitioner to avoid it 

at Law; or to indict for Perjury. 

Costs were refused. 


SAY 
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SAY 15. BARWICK. 

_ • 

ri^IIE Object of tins Suit was to set aside a Lease, 
granted by the Plaintiff to the Defendant. 


Rolls. 

July* 
Dec. 18. 
Lease set aside 
with Costs; as 
obtained by the 


The Bill stated, that the Defendant, with theDesign of contns ed and ^ 
procuring this Lease from tjicPlaintiff at an inadequate habitual In- 
Rent, j>revailed upon him to go to the Defendant’s 
House, and to different Public Houses in the Neigh- 

mediately on 

buurhood, almost daily for a considerable Time boibre . . 

’ coming of Age, 

the Plaintiff attained the Age of Twenty-one: on which . „ „ 

” J ’ at a very m- 

Occasions the Plaintiff was by the Persuasion of tlie adequate Rent; 
Defendant induced to drink to excess: that the De-and Acts of 
fendaut, having during this, J’eriod obtained the Pro- 
luiscof aLeasc, gave Instructions to auAttorney to pre- jjed noi, jul- 
pare it; that the Day before the Plaintiff came of Age tiuient. 
the Defendant kept liini concealed from his Friends; pre¬ 
vailing on him to drink to Intoxication; in which State he 
returned llomcatalateilofir; that, having been called 
up at an early Hour on the next Morning the 7th of 
July^ 1809, the Day, on which he came of Age, he exe¬ 
cuted the Lease !d>out Seven o’Clock; not being |hea 
recovered from Intoxication; that the Lease was at a 
grossly inadequate Rent: the Lauds being let at a Rent 
of Twelve Shillings an Acre, though wortli Twenty or 
Thirty Shillings. 


Tlie Answer represented, that, the Defendant being 
turned out of his Farm, the Plaintiff’s Fattier, with whom 
he lived on Terms of Intimacy, liad jiromised to let him 
have a Farm; tliat the Plaintiff in October, 1808, 
repeated tliat Promise: and about a Month after ex¬ 
ecuting tlie l.easc pointed out a Mistake in spelling his 

02 Name^ 



\M cAsis m cuancerA'. 

1B13. Nainp; proposinj^ to the Defendant, that it should he 
vw rectified by the Attorney; and had the Coiinierj>art 
Say corrected accordingly. The Answer denied the Charsjes 
*»• of Inadequacy ; that tlic Intoxication was occasioned by 
Barwick. tlie Defendant's Contrivance; that he had instructed the 
Attorney to prepare the Lease; that the Plaintiff was 
intoxicated when he executed the Lease, &c. 

The Plaintiff’s E\idence stated his almost incessant 
Intoxication in the Coinpnny'of the Defendant for more 
than Twelve Months previous to the hJx(^cution of the 
Lease; that the Plaintiff spent little of his 'riineat Home; 
beinrj chiefly at the Defendant’s House; i^ciierally retiirii- 
ina: Home in a State of Intoxication; that he declared, he 
was in bad Hands; and could not g;etout of the Difliciilty; 
that he was tery much intoxicatediou the Evening, j»re- 
cedin^ the Day of his coining of Age: and continued so 
on the Morning of that Day. The Depositions stated 
the Value of the Fiinn to be from ^^86 to 100 a Year: 
the Rent reserved by the Lease being only .£51. 

The Defendant’s Evidence stated the Promises of the 
Plaintiff and his leather to provide the Defendant with a 
Farm; that the Plaintiffgave Instructions to the Attorney 
topif piirethe Lease; that at Six o’Clock of the Morning, 
on whicli the Defendant came of Age, he called uj) One 
of the Witnesses; and sent him to tlie Attorney, who 
prepared the Lease; desiring,tliat he would come directly; 
that tlie Lease was executed between Six and Seven 
o’clock on that Morning; that it was read over before 
Execution*; that the Plaintiff, though addicted to drink¬ 
ing, was perfectly sober at that Time; that after the Exe¬ 
cution he declared liimself satisfied; and Six Weeks 
after^^anting the Lease consulted the Attorney, whetlier 
the Mistake in spelling the Name, which, he said, he 
had observed iQ looking over the Lease by himself, 

would 
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would make it void; ns be was determined, that the 
Defendant should have a Lease; and that (he PlaintiQ* 
personally delivered Posscssicbi of Part of the Pro¬ 
perty to the Defendant on the lllh of October, 1809* 

Sir Samuel RomiZ/jf, aiulMr. Home, fortkePlaihtiin 


181& 

Say 


v. 

Barwick* 


TheConsideratioii for^rantini^thisLeaseisgrossly in¬ 
adequate : the Rent reservecl heiiigbarely Half tlie Value: 
hut,attendingtotheCireu*nstancesumler which theLease 
was^ecuted, that is not surprising. For many Months 
antecedent to thePlaiutilf’scoiningof Agehewaskeptin 
aStateof Intoxication,if not, continual,certainly habitual, 
and produced by the Defendant’s Contrivance. The Case 
amounts to this: habitual Intoxication of an Infant,in the 
Company of the Defendant, taking Advjjiitage of the 
Inflncncc, thus gained, to obtain a Lease at Half its 
Value. Considerable Suspicion would be thrown upon 
the Transaction, if in other I'espccts apparently fair, by 
adverting to the Time, when it took place; between Six 
and Seven in the Morning of the very Day, on which tlie 
PlaintilTcame of Age; almost the first Moment, when the 
J ^aw allow'od him to execute a binding Instrument. There 
isiiot in the Evideime a single Instance of Intoxication not 
in the Defendant’s (>oin{>aiiy. la all the Cases, wh^reln- 
strumentshavu hoen set aside as obtained inV State oi In- 
toxication, it has been esteemed very material to ascertain> 
how that Intoxication was jirodiiced (aj. It is true, here 
is no Evidence, who paid for the Liquor, drank by the 
Parties: butatthe Defendnnt’sHouse, where the Plaintiff 
was frequently intoxicated;) the Expence must have been 
defrayedby the Defendant j and the Plaintiff, as an Infant, 
not being liable for the Liquor,^* drank at the Public H ouse, 
the Defendant must be presumed tuhaveb.^ natthatEx- 


(aj Cooke V. ClayuHiitti^ (8 Fe#. 12, 

oa 


pence 



m 

1813. 

'-hrw 

Say 

V. 

Barwjck. 
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pence also. The Plaintiff is proved to have been aciually 
intoxicated, or so stupified from previous Inebriation, as 
*o be prefectly inadquate to judge upon the Propriety of 
what lie did, at the very Moment he signed the Lease, 
which this Suit seeks to set aside; and thatlntoxrcation 
was produced by the Management and Contrivance of 
the Defendant. Johnson v, Medliroft (a)^ (iriffin 
V. Denmille fhj, are clear Autliorities for the Relief. 

Mr. Hart, and Mr. JDowdosweU, for tlie Defendant. 

Though the Plaintiff at the Period of his coming of 
Age, and previously, lived at his Mother’s IJonse, he 
was liberated from all Controiil. He sought the Society 
of the Defendant, and those of a similar Rank in Life. 
The Plaintiff.’j$ Friends were not ignorant, that he pro¬ 
posed to do an Act of Service to the Defendant. The 
original Transaction under all the Circumstances in 
Evidence is not a Case for Relief; but, admitting that, 
it is now precluded by the subsequent strong Acts of 
Contlnnatioii: especially by correcting the Error in the 
Lease, and personally delivering Possession, The 
Case cannot turn on Inadequacy of Consideration; as 
the Plaintiff might have given away the Property; in¬ 
stead of leasing it; had he been so disposed. 

« 

Sir Samuel Romilly, in Reply. 

This is a C ase of Intoxication, produced in the Minor, 
which hud not ceased in the Adult. The Instructions for 
the Lease, given under both Disabilities, designed In¬ 
toxication and Infancy, ought at least to have been re- 

(aj Note (a) to Osmond Osmond v. Fitzroy, 3 P. Wms, 
v« Fitzroy, 3 P. Wira, 130. 131a 

/Ay In Mr. Cac’f Note to 

peated, 
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peated, when he was of full Age, and sober. The 
Evidence establishes, that the Plaintilf had been prac¬ 
tised upon: nor will the supposed Acts of Confirma- 
tion, tainted with the Vice of the original Transaction, 
avail the Defendant. . 


ISIS. 

Say 

BAan icE« 


The Master of the Rolls. 

Tlie Object of this Bill is to set aside a Lease, whieh Dec» 18 . 
upon the Morning of thc*Day, on which the Plaintiff 
came of Age, he o\ecutt‘d to the Defendant. The Al¬ 
legation of the Plaintilf is, that some 'riii|e before he 
c ame of Age he had been almost daily induced by the 
Defendant to drink to excess; sometimes at Public 
Houses: hometimes at the Defeiidanl’s own House; 
a»id that Advantage was taken of his Y'ouih and Inex- 
j)erienee, and the Habit of Intoxication, into which he 
had been seduced, to prevail on him to graut this Lease 
at an iiiade<[uate Rent, and under unusual and disadvan- 
tageous Covenants. The Defendant’s Representation 
is, that the P!aiutifl'’s Father had promised the i»ei‘<m- 
dant aLcase; which Promise was renewed by the Plain- 
tilf; and that the Rent w'as not inadeipiate; but tvs good 
as could have been obtained from any other Teiiaiit. 

There is a great deal of Evidence on both Sides as to 
the PlaiutiiTs Habits of I^ife for a considerable Time, 
before he came of Age; and as tp the Degree, in which 
tlieDcfe[idanthadbeen,instrumpnta] in ])roducing and en¬ 
couraging those Habits. The Plaintitf upon the whole 
appears to have passed much of liis.Timeii/drinking in 
Company with the Defendant^ wj«o, if ite did not entice, 
was always ready to accompany, fb.* lainli J'to Public 
Houses: as well as to receive hiir^ > id s ipp-y him with 
Liquor at lus own House; ai d thaftji^Plaintift’most com- 

O 4 monly 
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mt. 


Sat 

' V, 

Babwick* 


monly wentllome in a State of Intoxication after having 
been in Company with the Defendant. It appears, that 
they passed together the greatest Part of the Day, pre-. 
eediiig ilie Execution of the Lease; that the PiaintitlT re^ 
turned Home intoxicated at Night; but directed, (halt he 
should be called atFivethenextMorning; thathe did get 
upat an early Hour; and went to the Defendant's; where 
the Lease, wliich had been previously prepared, was exe¬ 
cuted about Seven in the Morning. Ditt’erentRepresen- 
tatioiis are given as to his State at the Time of the Exe¬ 
cution. Some Witnesses say,he was so much affected by 
the former Night’s Debauch as to be utterly incapable of 
Business: others represent him as perfectly cool and col¬ 
lected; and aware of what he was about. My Impres¬ 
sion is, that he did know what he was doing; and that 
whathedidwasmerelyan Execution of what he had pre¬ 
viously promised and determined to do; througliwhatln- 
ducemeii ts he ha d form cd his Resol utioii is a differeu tC on- 
sideration. Thereai-eseveral Witnessi's to repeated De¬ 
clarations of his 1 nteiition to give the Deieudant a Lease 
of this Farm; but there is only One, (the Defendant’s 
IToiise-keeper,) who makes the Plaintiff ascribe that In¬ 
tention to a Conij)li.iiice with the suj)posed Wish of his 
Father! She makes him say, that his Father had charged 
him to be kind to the Defendant; and that he would let 
him have the Swan Farm. But, whatever might have 
hctm the 1 ndneement in tjic Mind of this Infant, (for such 
he was) to promise in geueral Terms a Lease to the De¬ 
fendant, the Question remains, what Sort of Lease he 
was ever intended to have. The Plaintiff’s Father is 
stated to hav^ felt Concern, that theDefendantshould lose 
the Farm he had before occupied, and be obliged to re¬ 
move from theNeighbourhbod. TheInferenoeis, thathe 
intended only to give him the Benefit of another Lease; 
ehefa as any other Tenantwould have; andthe Answer in- 
cists, that this Lefise is at as high a Rent as any other 

Tenant 
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Tenant wonM give; preclufiing the Supposition, that 
it was ever intended, and agreed, tliat the Defendant 
should have a Lease at a great Undervalue. 

Now this Farm is proved to be let at n4it much more 
than Half its Value. The Rent reserved is ^51. By 
the lowest Estimate it is worth .£86, and some of the 
Witnesses say, it is fairly worth <£ 100. The Covenants 
are not so advantageous to the Landlord as is usual in 
the Part of the Country,, where the Farm lies: and no 
Evidence whatever of the Adequacy of the Rent is given 
by the Defendant. The Plaintiff therefore in gpranting a 
Lease on suchTcnns must either have actM in total Ig¬ 
norance of the Value of his Estate, or he must have been 
imposed upon w ith regard to it. This must to all sub¬ 
stantial Purposes be considered as the Lease of a mere 
Infaut. The Seal certainly was put to it a few Hours 
after he was of Age; but the Agreement was made, the 
Terms were settled, the Instructions given, the En¬ 
grossment pre}>arcd, during his Infancy. He had not 
for a single Hour tlic Opportunity of applying his adult 
Judgment to the Subject. 



Sav 

fj. 

Babwick. 


Stripping this Case of all other Circumstances, can a 
Lease,thus disadvantageous, and obtained in suchaMan- 
ner, be permitted to stand; unless it has since, with full 
Knowledge of all the Circumstances, been deliberately 
confirmed? WithregardtothattliereisEvidence,thattbe 
Plaintiffsubsequently declared himself satisfied with what 
he had done: that about Five W eeks a/terwards he pointed 
outtothe Attorney, who drew the Lease, atriflingMistakc 
in it; and said, that, if necessary, he was ready to execute 
it over again; and farther, that on the 11th of October, 
which was about ThreeMonths afterwards, he put the De¬ 
fendant in Possession of the Farm. These are the con- 
finnatory Circumstances insisted on; but it is not at all 

shewh. 
■ ^ 
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shewn, that at cither Period tlic Plaintiff was^pprised 
of the true Value ofhis Estate; and consequently of the 
Decree, in which the Lease was injurioUvS to him; and 
at the. latter Period he was living^ at the House of the 
Defendant, and in the same Habits, as at the Time of 
inakini^ the Lease. Very soon after he quitted tlic De- 
feudaut*s House the preseutBill was file<l. Under these 
Circumstances 1 think there is nothing' amounting to 
Confinuation. Coii; e4[ lendy the Lease must »(' set 
aside; and thcDeieudaut must pay the Costs of the Suit, 


1812 , 

A’otf. 

Dec* 


HOWARD «. BRAITIIWAITE. 


Specific Per- ' M l Y Indenture, dated the 9th ef Nov>emher, 1805, 

formance of a -U Timothy SUmeho'tae F'^orand George Vannit- 

Contract con- Lessees under the Dean and Collegiate Church of 

cerning Land jy^^tminaterj granted an Under-lease to the Plaintiffs 

m>t decreed on Estate at Wenibourn Green in the County of 

theSi"nature of .. ^ 

• A‘it th Term ot Twenty-one learseom- 

out A Htliority 39th. of September j 1804; if certain Lives 

The Qucbtion Other Person, for whose Life Vigor and Vaa- 

as to his Au- »Utart should hold the Premises should so long live, at 

thority, denied the Rent of ii’SOO jper 

bv the AnsA'er 

f 

ami hy his De- In thebeginnliig of 1804 the Defendant entered into a 
pt»t.itioii,stating Negociation with the Plaintiffs; proposing to take from 
luH Declaru- j^q Under-lcase of a Part of the Estate, consisting 

tion of One Hundred and Thirty Acres; and at his Instance, 

^ ^ being desirous of procuringa greater Tcrm^the Plaintifih 

cution, to be ^ 

determined by an Issue: the Evidence of a Witness, Impeaching the 
Instrument he has attested, as a Witness to a Will, denying the Sanity 
of the Devisor, &c. being admissible; but to be received with the most 

Anxious Jealousy* , 

" . applied 
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applied to Vigor and Vanaiftarf; who consented to sell 
the whole of their Interest to tlie Plaintiffs for i^l2,300, 

.i?3300 to he paid at the Execution of the Convey¬ 
ances, the Remainder to continue on Morl^Bj^e. The. 

N(?tJo(*latioii proceediiii^ between the Plaintiffs and the ®®a*thwaite. 
Defendant, on the 31st of (Mohtr, 1S04, a Meetiiijif 
took place at the I louse of the Piuintiffs’ Solicilors; the 
Defendant beine^ attended hy his Solicitor: when it was 
■ip’eed, tl)!it the former should prepare, and send to the 
latter,theDraftofanAgTo< 4 nient:but,thcDefendantnfter- 
wards objeclinj^toeotitract with the Plaintiffs, until it was 
ascertained,whel her they could a^ree with P/^orand Vanr 
aiftart for the Purchase ol their Interest, It was on the 
29th ofJSoremht^r, 18iM,a^rced,thattheDefendantshould 
be substituted lorlhcPlaintivfs In theContract,which they 
had proposed to eiit^r into with Vigor aiitj Vanaittart; 
and the J9tli of December, 1H04, being' fixed for theExe* 
cution of that Contract, alMeeting took place by Ap¬ 
pointment on that Day, previously, at the House of the 
Plaiutitf’s Solicitor; which was attended by the Plaintiff 
CharleaJudtvarfiHoward,i\ud by theSolicitor of theDc- 
fciidaut; who was not present at thatMceting. An Agree¬ 
ment was ilrawn nj) by the Solicitors, entitled “Heads of 
“ an Agreement, made this 19th Day of December,1804, 

“ between John tiraiihwoife and Barnard JESward 
“ Dowoiv/and TUdmard Charlea ffonward’** by which, 
reciting, ti^at the Defendant was in Treaty with Vigor 
and Vansitturt for tlie Purchase of their Interest, the 
Defendant agi-ced in Consideration of the Piuintiffs sur- * 
rendering up to him, after he should have completed his 
Purchase from Ft^or and Vanaittarf, the ^hole of the 
Premises with the Exception of certain Parts amounting 
to Thirteen Acres, to grant a Lease of the excepted Pre¬ 
mises to the Plaintiff Edward Charlea Howard for 
Seventy-eight Years, commencing after tlie said Terra 
of Twenty-one Y earS) at a Pepper-corn Kent \ renewing 

•uch 
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such Lease from time to time for Ninety-nine Years, 
whenever a Renewal should be made with the Dean and 
Chapter by the Defendant; and in case the Defendant 
should make a Purchase from the Dean and Chapter, 
lie undertook to execute a Conveyance to the l^aiutiif 
Edward Charlen Howard and his Heirs. 


This Ag^reemcnt was signed by the Solicitor for the 
Defendant; and afterwai*ds on the same Day the De¬ 
fendant signed an Agreeroent^with Vigor and Vansittari 
for the Purchase of their Interest at «£ 12,200, to which 
the Defendant's Solicitor was a subscribing Witness. 
The Conveyance and Assignment necessary to carry 
tliis Agreement into Effect were afterwards executed. 


' The Bill prayed, that the Agreement of the 19th of 
Hecemberf 1804, signed by tlie Agent of tiio Defendant, 
might be specifically performed; or, in case it should 
appear, that the Agent was not j»roperly authorised to 
sign that Contract on behalf of the Defeiiflaiit, then 
that it may be declared, that the Conveyance of the Es¬ 
tate and Interest of Vigor and Vangittart to the De- 
• fendant was obtained by Fraud and Mis!‘e])rescntatlon; 
apd that he may be declared a Trustee for the Plaintiffs, 
and bh decreed to assign to them the Estate and In¬ 
terest so acquired by him. 

The Defendant by his Answer admitted the Execu- 
^ iion of the Agreement by his Solicitor, stated to be his legal 
Agent merely: and that the Arrangement of the Terms 
of the Agreement was confided to Aghton ^ his Surveyor 
aloie; but positively denied, that the Solicitor was the au¬ 
thorized Agent of the Defendant to execute such Agree* 
ment; and stated, that after the Execution of the Agree¬ 
ment with Vigor and Vanaittart, when the Defendant 
was .first informed of the Agreement, executed by his 
S^lpitor, wluch was in many Respects contrary to the 
* Instructions, 
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Instructions, given by tbe Defendant, lie immediately ISIS, 
declared, that he would not confirm it; as being signed 
without his Knowledge or Consent, and contrary to the Howard 
Terms, prescribed by him. 

• Braituwaets. 


The Solicitor in his Depositions stated himself to be the 
mere legal Agent of tbeDefeudant; that>4«/i ton was solely 
relied upon by the Defendant to arrange the Terms 
of the Agreement: that the Deponent was never au¬ 
thorized by the Deie]idai|t or by any other Person on 
liis behalf to sign or execute on his Part the Agreement 
of the 19tli of December; or any Paper-writing what¬ 
ever: that the Deponent tlid consent to sigh such Agree¬ 
ment at the ex[>ress Desire and Persuasion of the Plain-* 
iiQ'EdmardCharlettHoward and his8olicitor,upon their 
positive Declaration and Assurance, that Ashton Ijlid 
perused the Agreement as it then stood; and had ap¬ 
proved of it on the Part of the Defendant; with the 
Truth of which Assertion the Witness was impressed: 
that previously, and at the Time he so signed the Agree¬ 
ment,he informed thePlaintifif EdwardCharlesMomard 
and his Solicitor, that he, the Deponent, had no Direc¬ 
tions or Authority whatever to sign the same on the 
Part of the Defendant; and that, having made such 
Declaration, he did not conceive, that his Signature was 
binding upon his Client; and the mere so as the Plaintiff 


EdmardCharleaHomard not only signed hisownName 
to the other Part of the Agreement, but also signed the 
Name of the other Plaiutifi’Samarcl Chetjii^ Howard^ 
withoutproducing,or,astheWitnessbelievf[uiaving,any 
Authority so to do: that prior to his signing the Agree¬ 
ment the PhmikSEdwardCharlesHowtrrdhClkd. his So¬ 
licitor expressed great Anxiety, that the Deponent should 
sign it; by way as they alledged of settling the Business 
One Way or the other; and, to induce him to sign, the 
Solicitor inthePresenceof the PlaintiffiSTdieardfCAar/es 

Howard 
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Howard stated to the *hat he need not have 

any Obje ction; as the Agreenieul had been pemsed by 
Ashton. 

BttAiTHWAiTiJ. Bomdhj, and Mr. Bdl, for the Plaf-ntiffs, 

contended, that the Doi'endant’s Solicitor by the 

AgTocnicid held out to the World,that he had Authority; 
eompaj'in^ it to thcCase of VV itiiesses to a Will, by their 
Sis'iiaturc "'iving Authority to beJie% e, that the Testator 
^'as sane, tkc.; and, though thry maybe admitted after¬ 
wards to contradict that, Courts of Justice very reluct¬ 
antly receive such Evidence; and would ii-H reconimeud 
a Jury to fintt a Verdict upon it; that theDei‘endant'» 
Solicitor was to be considered as a general Igent; and 
the Cases of Agents with limited Authority Ind no Ap- 
]dication; the Decree tlierefore ought to be prdtiouiiced 
as upon a legal Agreement by a Person proper!j; autho¬ 
rized within the Statute of Praiids. 

Mr. Richards, Mr. Hart, and Mr. IV'^ngfield, for 
the Defendant. 
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The Lord Ciiancelloii. 

Thill Case involves several very considerable Points: 
One of great Impurtanee; to winch for that Reason I 
shall turn my attention tiie last: as, if upon the whole 
Case, in Allegation, Proof and Admission, I can regard 
this as One Transaction, in w liich the Parties were en-i- 
dcavouring to acquire what 1 shall call, inaccurately,the 
Inheritance,vwith the View, that One should have the 
Property, and the other a Lease; if the TtTms are 
clearly to be collected; so that I can consider the whole, 
including Two Agreements, as One Bargain, no written 
Agreement between tlic.se Parties was necessary; but 
thou 1 must collect from tha Record thie Terms of both 

' Contracts 
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Contracts. If the Case is not to be viewedin that Light, 1812. 

the next Consideration is, whether the Inheritance has 
netbeen obtiuned by the Defendant under such Circuni- Howard 
stances, attending to the whole Transaction, in dealing ®- 
with €?ich otlier, and as thi.s Ac(iuisitioii of the Inherit- 
anee actually took Efiect, that 1 cun infer an Obligation 
by the Defendant u]>oii good Faith to hold theBeiiefit he 
has acquired, not for hiinself, but in Trust for oJ,her8; 
unless he will agi'ee to some reasonable Lease, which 
they will accept; and 1 tyn not satisfied, that suliicient 
Authority has been laid before me for saying now, that 
there are not great Diltieulties in deciding tliose Ques¬ 
tions affinnativcly. • 

Upon the third Question, while there is any Hope of 
Arraiigeineiit, it is only necessary to say, that it will not 
he decided without sending it to another Tribunal. 

The Statute of Frauds (a) says, that no Man shall be Provisions of 
bound by an Agreement concerning Land, unless the the Statute of 
Agreement is to be found in some Writing, signed by Frauds as to 
himself, “ the Party to be charged therewithor by the Exetvtioii 
some Agent, “ thereunto,” that is, as 1 understand it, of 
to the signing thereof, lawfully authorized by sndli Party, eoocermng 
Therefore, laying out of Consideration the Coses oi I-“od and 
Part-performance, an Agreement for tlic Purchase of 
an Estate is not binding, unless signed by the Party, to 
be cbai'ged, or by some Person, lawfully autliorizcd by 
him thereunto: that is, to the signing. 

This Statute has also, with reference to JPersons, who 
are to attest Wills, said (h)^ that no Devise of Land 
shall be good, unless it is attested by Threeor Four Wit. 
nesses; and the same Clause states, that the Signature 

(a) Stat* C/<* 9. c, S. (h) Section 5. 

•* 4. 
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of the Party himself is not necessary: but the Will must 
he signed by him, or by some other Person in his Pre¬ 
sence, and by his Direction. With respect to a Class of 
Cases, referred to on the Part of the PlaiutifT, 1 thiuk^ 
tliat judicial Opinions against giving Credit to Persons, 
who, having attested Wills, are afterwards called to 
impeach the Execution, has been carried rather too 
far. Lord ManuJUld often said, he would hear those 
Witnesses; but would give no Credit to them. Lord 
Kenyon followed him in that. ,1 have differed from both 
those great Judges; and have acted upon my Opinion to 
this Extent; that, if the Witnesses are to be heard, their 
Credit is to bfe duly examined; but their Testimony is to 
be received with all the Jealousy, necessarily for the 
Safety of Mankind attaching to a Jlilan, who upon his 
Oath asserts that to be false, which he has by his solemn 
Act attested as true. Every Circumstance therefore is 
to be regarded with a strong Inclination to believe, that 
what he did was right; and that he swears under a Mis¬ 
take : but if it is established, that tlie Testator was not 
sane, that tl\e Agent was not authorized, the Law has 
not empowered any Judge to refuse to give Effect to 
that. 

» 

In this View the Case is of extreme Importance: but 
in a Bill for the specific Performance of an Agreement 
you must charge the Agreement to have been signed, if 
not by the Party, by an Agent, lawtully authorized; and 
how can a Decree be obtained without Admission, or 
Proof, that he was iawdully authorized ? The Doctrine 
would be ne|v, and is not stated here, that the mere Pro¬ 
duction of an Instrument, purporting to be signed by a 
Man, not having a generaPAuthority, but acting in hoc 
Caeu upon a special Authority, is to be taken as Proof 
of general Authority; tliougA that is positively denied by 
the Defendant’s Answer, and by the Deposition of the 

J’ersou 
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Person, represented as having such Authority. That is 
not Doctrine, upon whidhaCourtof Equity can proceed. 

If the Question, whether the Defendants Solicittu* 
was afl Agent, duly authorized according to tlie Statute 
to the signing 6f this Agreement, was sent to Ijiuw, 1 
have no Doubt, a «ludge would tell the Jury, they must 
look at his Evidence with the most anxious Jealousy; 
that the Safety of Mankind requires it; and, giving him 
Credit for the Belief, that he thought himself correct in 
making this Deposition, he cannot, 1 conceive, now 
think it quite accurate; and a Judge cannot possibly so 
describe it. * 


1813. 

Howard 

tj 

BaAlTBWAlTi. 


If therefore it rested merely upon the Evidence of this 
Agent, his Deposition must be examined, distinguishing 
his Declaration, that he had no Authority to sign: tlie 
F act, independent of (hat Declaration, must be examined 
with the Jealousy, that I have stated much lower than the 
J udges 1 ha*ve mentioned; and with due attention to alj 
the Circumstances, the Probabilities of what must have 
passed on that Day, and the Circumstances, belonging 
to the Fact, that the Defendant, who was to have been 
present, was absent, all the prior Circumstances, and 
the subsequent Circumstance, thatfor Ten Days iloRe* 
presentation w'as made to the PlaintifTs, that this Agent 
had no Authoi’ity; which was the more ineuinbent, if 
Anhfon's Coneeption of the Imposition, practised upon 
fiotrardy was infused into tlie Mind of Ihut .igeui; and 
was not acted upon for Ten Days. 


Whether a Man is a general, or a special. Agent, and Distinction 
admitting the Diftereitce of (He Principle, governing a ge- 

Qucstioii, how much farther one can bind the Principal “P"** 

than the other can, it is impossible, supposing a special Agent as 
A gent can bind beyond his Authority, to contend, that if *** Powers 


VbL. T. 


be 


to bind the 
Principal. 
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fiOMTAED 

V. 

^AITHWAITE. 

Auctioneer 
may limit his 
general Power 
of Agency; but 
only by De¬ 
claration, equi¬ 
valent in legal 


lie inacte at the Time a Declaration, that be had no Air- 
tliority, the Principal can be bound* So in the Case of 
a general Agent, as an Auctioneer, he may at the Auc¬ 
tion state, what Limitations are imposed on his general 
Power of Agency : but that Declaration must bcf>f such 
a Nature that the Law will affect the Person, to be af¬ 
fected by it, as he would be affected under the genera! 
Authority. Upon tins Principle loose Dcclanitioiis at a 
Sale by Auction are not permitted to be proved by parol 
Evidence. • 


Eflect to the 
general Autho¬ 
rity, Upon 
that Principle 
Evidence of 
loose Decla¬ 
rations at the 
Sale not 
initteda 


I do not ijcny, that the Snpposition, that the Agent 
made this Declaration, renders the whole more impro¬ 
bable, than otherwise it would be; yet 1 am not satisfied 
that he made no such Declaration; and, if it is esta¬ 
blished, tliathe ha<l not the Authority, though \w honest¬ 
ly believed he had it, the Ground for decreeing a speeiiie 
Performance fails. 


When I state my Opinion, Uiatan Issue Is necessary: 
my Impression isy that under all the Cireiiinstaiicos of 
such a Case as this, the Credit both of the Defendant 
and the Witness will be much better ap]>retiatcd by a 
Jury, duly informed by a Judge as to the Prineijiles of 
Law, ^han t^iey can be by me upon any Attention 1 can 
give to the Proofs in die Cause; and I think mure 
Issues than One will be necessay; as^ if the Jury should 
lind, that this Person was not authorized to sign this 
Agreement, 1 am not sure, that the Defendant, if the 
Eignature Aid not bind him, may not he bound by his 
C onduct: tlieC ircumstances of his Absence,unaccounted 
for, and no Objection made by him for Ten Days, hav¬ 
ing regard to the Nature of the Transaeiioii, and the Be¬ 
nefit, acquired by him in mean Time by Negotiation 
whiidt if not connfcting itself with, embraced both 

Bargains, 
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Bargains, may be usefully put to the Jury; whatever 
should be their VercUot upon tlie first Issue. 


IBIS. 

Howard. 


If therefore the Parties do not come to sopie Arrange- bbaithwaiie. 
meiA, which is very desirable, I shall endeavour to 
decide the Two first Questions: if eitlier of those should 
be in the PlaiiitilTs Favor, it will not be necessary 
to determine tlie third; which cannot be decided here 
with so much Propriety as before a Court, who can 
look more accurately tq,the Facts and the Credit of the 
Witnesses, than I can. 


BR YANT, Ex parte. 


1812 . 
Dec, S2. 
1813. 
Feb, 1 . 


rjlHIS Pctition>was presented by a Bankrupt; pray- 
“*■ ing that the Comiiiissiuii may be superseded. 


No Appeal 
from the Lord 
Chancellor in 


Bankruptcy. 

Bankrupt, disputing the Commission, having failed in One Actior, 
not restrained, as upon vexatious Conduct, from bringing anotler; 
but not directed without a new and special Ground: the Costs of the 
Assignees out of the Estate. 

Trading in the Instance of an Attorney buying and selling Book^^ 
whether sufficient to support a Commission ; depending upon whether 
the Nature of the Dealing, however sngialh is such as to manifest aa 
Intention to deal generally. 

Omission of the Affidavit of Debt upon taking out a Commission of 
Bankruptcy to state a Judgment obtained for the Debt, originally by 
Specialty or simple Contract, forms no Objection to the Commission. 

Commission of Bankruptcy supported upon aDebt,for which a Judg« 
ment was obtained pending the Two Months Imprisonment for Debt« 
constituting the Act of Bankruptcy. Distinction as to a Bond taken ; 
which woujd be void by*relation to ^^|Con|mencement of the Period. 

Ground for auperseding a Commission of Bankruptcy, that a Part of 
the Bankrupt's Property will ^tfs^ all tfiepfebts; t^ing care to secure 
that Object immediately and efiectuallvt 

P2 Tb» 





^ASES IN CHANCERY. 


WlS-tS. 


Bryant, 
Ex parte. 


The Bankrupt disputing' the Commission upon all ils 
Grounds, the petitioning Creditor’s Debt, the Tradiirg 
and the Act of Bankruptcy, the Lord Chancellor di¬ 
rected an Action to be brohght; and the Commission 
Ivas established by the Verdict; and aii Application for 
a neilr Trial wad refused. 


The tlanki^iipt, being still dissatisfied, in Person 
Jircssed ttie Lord Vhancellorior afaHlier Investigation 
by directing another Trial, or^n some other Way ; and 
that the Examination may in the mean Time be stayed; 
insisting, that there was not sufficient Proof of Trading; 
which was represented to be by buying and selling Books; 
the Bankrupt being an Attorney and Solicitor; that the 
Affidavit of the petitioning Creditor on suing out the 
Commission stated his Debt as upon simple Cuiiiract» 
though he afterwards proved upon a Judgment; that 
the Judgment having been obtained after the Com¬ 
mencement of the Imprisonment for Debt, whi<*li con¬ 
stituted the Act of Bankruptcy, the Debt \vus by rehi- 
tion subsequent to the Act of. Bankruptcy ; that the 
Creditor, by proceeding at Law liad luadc ids Election; 
^nd coujd not sueout a Commission; and that tlu' Bank¬ 
rupt was solvent; and was willing and able by the Sale 
of a particular Estate to pay his Debts. 


Mr; Richarde, and Mr.Montague, forthe Assignees, 
represented the Bankrupt’sConductas vexatious and op¬ 
pressive; that there was no Foundation for any of the 
Objections; whichwere properly disposed of by the Re¬ 
sult of the Adtioii; that the Bankrupt’s Title to the Estate 
alluded to was disputed; that under these Circum¬ 
stances he should be testraioed from farther Resistance 
to tiieCommission; wfaidi hut! been issued Two Years; 
and thfid the Exaudnatioa should proceed. 

Th9 
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The Lord Chancellor. wvw 

Upon the difrcreiit Objections, on which this Petition Bryant, 

sought to supersede the Commission, 1 directed an parte* 
Acti5n to be broug^ht First, with re^rd to the Tradings, 
it is obvious, that the Question, whether the Nature of 
the Dealing, however small, is such as to manifest an 
Intention to deal g^enerally in the Article, is a Question 
of so much Delicacy, that it is peculiarly fit for the 
Consideration of a Jurjt Difficulties were raised also 
upon the petitionina^ Creditor's Debt; and upon the 
Act of Bankruptcy, lying* Two Months in Prison, as 
connected together; and, the Bankrupt having failed 
in that Action, 1 adopted the constant, uniform, Course, 
as [ could uot give Costs agsuiist the Bankrupt, to aU 
low those Person^, who succeeded in yustalning the 
Commission for the Benefit of all the Creditors, ta 

take their Costs out of the Estate. 

« 

It is contended upon the Objection to the petitioning 
Creditor's Debt, that a Judgment, obtained after an Act 
of Bankruptcy, is to be considered in quite a dififerent 
View from a Bond, $0 taken; a& to which it has 'been 
long8ettle<l,thaiaBond, taken after an Act ofBankruptcy 
for a pre-existing Debt hy simple Contract, wohld not 
merge that Debt (a ); fox tins Reason; that by the Actof 
Bankruptcy the Bond ia a Nujlitythe Person, who gives 
it, is incapable of executing such an Instrument; and the 
Consequence is, that the Debt by simple Coiitiuct re¬ 
mains unaffected. Itisurgedhjostrexer, and with Weight, 
that this is not so, where theCrcditQX proceeds to a Judg¬ 
ment, particulafly a Judgmei^ tn TheBond is 

takcu from a Man, notkuo^ctt^ hc a Bankrupt: bitt a 
Judgment is obtained from u. MiMliB Prison, with the 


(aj Seel Coolt Bank. L«w^ iQi (Ed; 1804.) 

P 8 Object 
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I8l3>15. Object of a better Security, and foundinj^ an 

Act of Bankruptcy upon tiiat Imprisonment. All these 
Brvant. Questions were the proper Subject for an Action at 
Ex parte, . ^jjich were either di8po.sed of, or, if nut brought 

before the Court, that is not the Fault of those, who 
sustain the Commission. 

The Objection, taken to the Affidavit of the petitioning 
Creditor’s Debt on suing out the Commission, is, that 
stating the Consideration; as supporting the Allegation of 
Debt, the Affidavit imports, that it is a. Debt by simple 
Contract. The Bankrupt contends, that it is not so, hut 
a Debt by Judgment; and it is insisted, that the Act of 
Parliament faj, directing, that the Creditor shall make 
Affidavit of “ the Truth and Reality” of his Debt, re¬ 
quires, that he.shall describe the specific Nature of the 
Debt, such ns it is: it is farther said, that, when this 
Creditor proved his Debt under the Commission, he re¬ 
ferred to the Judgment; and it is insisted, not only thathe 
must state his Debt in his Affidavit, as I have represented > 
but coming to prove under the Commission he must 
prove a Debt of the same Nature, as well as the same 
Amount,^as that contained in his Affidavit. That is not 
the true Construction of the Act of Parliament, and is in¬ 
consistent witli the Practice, w hich has prevailed many 
Years. Proof ujion a Judgment will not stand merely 
upon that, if there i^ not a Debt due in “ Truth and 
« Reality for wliich the Consideration must be looked 
to. The Creditor’s Omission to mention the Judgment 
would not prevent the Commission; as the Court is to he 
satisfied by the Affidavit, tfiat there is a true and real Debt; 
and it has never been required, that the Affidavit should 
state the Debt with tlie Pr^ision of a special Pleader, 
briii^g an Action upon it; hnSving regard to all the Sc- 

(aj Stat, 5 Geo, 2. c. 30^. a. 23, 


curitie9 
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cvrities at the Moment. That was never considered ne> 
fcessary; and there is hardly an Instance, in which it 
has been done. This Objection therefore fails. 

TRe next Objection taken is upon the late Actof Parlia¬ 
ment (a), declaring, (hat it shall not be lawful for any 
Creditor, Who hat, of aliaII have, brought any Action, 
or instituted any Suit, against any Banki’upt, in respect 
of any Demand, which arose prior to the Bankruptcy, or 
which might have been proved as a Debtunder theCom- 
niission, to prove a Debt under such Commission for any 
Purpose whatever, or to have a Claim entered, without 
relinquishing such Action or Suit; and that the proving 
or so churning a Debt sliall he deemed an Election to 
take the Benefit of such Commission: but that cannot 
apply to the petitioning Creditoif: who was always held 
to have made his Election (h)., Neither of these Obr 
jections therefore can he raain.tailiicd, 

I have been pressed by ]i\!tlti(Mier to put this in 
some Course for further Inveatlgfation by way of Appeal. 
I have no Way of doing that: the- li^egislature having 
thoughtkrighttoinnkeUiis Jurisdiction final; and I can¬ 
not say, tliat it is my Duty, if I could,, to put inn Course 
of farther Investigation a Case,. upoUi which 1 have so 
strong an Opinion, ns I have uinuxtbese Objections. The 
Questions upon the Trading, Bankruptcy,and 

the petitioningC redif or* sDebt:La^ eoncludedby theE vent 
of the Trial, that has taken unless upon this Con¬ 

sideration, the Court will not permit a Bankrupt to try 
repeatedly and yexatiously thjaQujBSt^on.of Bankruptcy: 

[a) Stat. 49 Giro. 5. Mx parte Lewet^ 

121.8.14. Mx parte CrmsoZf 

. fbj Ex parie WUswt I I C» C. 27Cb. 

Atk* 152. Ex parte Ward*. 

P4 
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but, if he has failed iu a single Action, the Court will 
not prevent liis bringing another: neither will the Court 
direct luiotlier Action ; but will take no Part. If the 
Petitioner chooses to try the Bankruptcy again in an 
Action, an Ajtplication must be made, when it is*fit to 
make it, to prevent his trying that Question vexaliously; 
but a single Trial does not constitute that Vexation, 
that will authorize the Court to interfere by Injunction. 
All, that 1 can do at present, is to dismiss this Petition. 


Mr. Richards^ for the Assignees, applied for the 
Costs out of the Estate. 

The Lord Chanceu.or. 

They must have the Costs. Whoever are concerned 
in efTcctually supporting a Commission of Bankruptcy 
are always considered us Persons struggling, not for 
their own Interest; but for the general Benefit of the 
Creditors; and the constant Course is to pay the Ex- 
peuce out of the Fund, belonging to them all. 


The Bankrupt, having brought another Action, re¬ 
newed his Application, that the Proceedings may be 
stayed, and bis Offer of the Estate as a Security for 
the Payment of his Debts. 

The Lord Chancellor. 

1313 . * 

j There is no Doubt, that an Offer by the Produce of 
the Sale of an Estate to secure tlie Amount of all the 
Debts, proved under a Commission of Bankruptcy, has 
frequently received much Attention from the Court: the 
Object of the Commission being to satisfy theCreditorst 

if 
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if it appears, that they can be satisfied by other Means, 
the Court would not permit afroceedin^ to g'Oon,atteDd« 
ed with an Expenee, which under such Cireumstauces 
would beentirely thrown away:hutIrecollect nolustaneo, 
that u](lon a mere Ofler to secure a Debt, without other 
Circumstances, theCourthas stayed Proeeediiig8;unless 
perfectly satisfied, that the Offer would be made good. 


1812-13. 

Betaxt* 

Ex parity 


Considering this Case independent of that Offer, I 
agree,that itisunneecssar^ito citePrccedentstosheWthat 
Proceedings will be stayed,where the Validity of tlieCoin- 
iiiissiouisaboultobetiried; and this Case in an Instance of 
that. 1 didsoin another late Case (a) upon ihis Ground; 

that 

faj In Ex parte ColUnSf Sir Samuel Romillyt Mr. 
beard in Lincoln*s Inn*Hall, Hart, and Mr. Moniaguet 
14tli January, 1812, the for the Petitioner.—^ir ifr- 
Petition by a Bankrupt, thur Piggott,lAr. Leach, and 
prayed, that the Commis- Mr. Cullen, for the petition* 
sion should be superseded ingCreditor*, 
upon Objections to the Act The Lord Chakcellor* 
of Bankruptcy,and tlieTrad- postponed the Examination ; 
iiig, one of the Questions observing, that it did not 
raised being, whether a Sea- appear on the Proceedings, whether a Sca¬ 
venger, a Person giving to a thattheCommissionersHrould venger, contract- 
Parish a considerable Sum have had before them, what ing with a Pariah 
of Money for the Liberty of was the Nature of the Deal- for valuable Con- 
carrying away the Mud, ing: it was sworn to be by **‘**’‘“**®® ***'*'*“ 
collected within the Parish, buying and selling Ashes, ***’^*^ **** 

and the Dust from the and Breeze: but quo modo 
Housea, was a Trader within did not appear upon the De- Bankrupt 
the Bankrupt Laws ? There positions. There is great Laws. Queere. 
was also an alledged Deal- Difficulty in holding a Sca- 
inginPigs and Bricks. An venger, contracting with a 
Issue wag accordingly di- Parish in this Way, to be 
reeled, the Proceedings be- a Trader wiUiiu the Act of 
ing stayed in the meaiiTime. Parliament; though he cer¬ 
tainly 
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Bbyant; 
Ex parte. 


that ttiieCommissioners had a4)ud^edtliePartya Bank« 
rapt without sufficient Authority: but upon the Allega.i 
tion, that sufficient Proof would be furnished, 1 put them 
to an Issue; staying the Proceedings then before me 
without sttfficimit Proof to support them. Upon d; Prin¬ 
ciple not nnlike that I stayed the Proceedings in tliis 
Case: the Bankrupt insisting first, that there was no 
petitioning Creditor’s Debt; secondly that there was no 
Trading; tliirdly, that there wag no such Act of Bank¬ 
ruptcy lus,connected with the pptitioaing Creditor’s Debt, 
if there was one, would support the Commission. 

The Question as to the Trading, depending upon the 
Fact witii what Intent he bought and sold Books and 
Prints, was in its Nature fit for the Cosideration of a 
Jury. Upon the Act of Bankruptcy it was contended, 
that tile Fact of lying in Prison fdr Debt Two Months 
was not Under the Circumstances anAct of Bankruptcy; 
and farther, that, if it was an Act of Bankruptcy by re¬ 
lation to the Commencement of the Impi^sonment, the 
Creditor,having altered the Nature of hisDebt,originally 
by simple Contract, or Specialty, taking a Judgment 
between the Time ofthe first Imprisonment andtheCom- 
missiovissued, was not at the latter Period such a Cre¬ 
ditor as at the former; and, therefore could not support 
the Commission; which by relation stands upon an Act 
of Bankruptcy, previous in Date to the Judgment. 

That was a Question of Law; and attending particu¬ 
larly to the Tradiog]|< J directed an Action; staying the 

ss. 

trinly may be a Tnfder in adding, that he wag 

the Articles Of Pijg^ and rather disposed to direct an 
Bricks. ^ „ issue that an Action, where 

An Issue wn direOted as it appeared, that the Cue 
to the Trading and the Act 'insisted on was not laid be* 
of B^kni^icy: Ins ^ Lord^ fctte the Commissioners. 

Proeedhugfs,; 
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Procetfidinfi|;s. The Petitioner having had an Opportunity 
of trying the Validity of Hie Commission in an Action, I 
rannot, consistently with the Safety of Mankind, listento 
a Suggestion, that as much Skill and jDiligence were not 
applietriu the Tiia! of that Action, as ought to have been 
applied. That woul(j|bc attended with too much Danger 
to the general Interest of the Public. Upon the Trial of 
that Action the Opinion of the Jury under the Direction 
of the Judge was, that there were a good petitioning 
Creditor’s Debt, Trading-and*Act of Bankruptcy; all 
the Essentials to making a Man liable to the Bankrupt 
Laws; as he may be certainly whether solvent or insolvent. 

One of the Questions is a Question of Law: as to the 
Effect of the Change of the- Security pending the Course 
of the Imprisonment.. Suppose a Debt by;simple Con¬ 
tract converted into a Judgment: when that iscompared 
to a Bond taken, which goes for nothing, if there was an 
antecedent Act of Bankruptcy, this Distinction occurs • 
that tlie one is by C outract: ilic other by a Judgment in in^ 
vitum. Wliatever could he made of that, there was an 
Opportunity of submitting it to a Court of Law; and on 
a Motion for a new Trial the Court was satisfied wiHi the 
Verdict; and refused to disturb it. Upon the Applica¬ 
tion to me, that followed, my Opinion was, mid continues, 
that according to the Course in Bankruptcy, if a Com¬ 
mission has been sustained in an Action, directed for the 
Purpose(^tryiDgitsValidity,itmu8twitboutntherG rounds 
be consifiered valid: at the s^e Time intimating, that, 
thoughl.wouldnotrestrainlkeBankruptfrom again trying 
h, as acting in that vexatious and litigious Course, whi(^ 
in Thampton'i Case (aj called for sucblnterposition, I 
would not direct the Action id be again tried without a 
hew Ground. The Consequence would he repeated Ap- 

(a) See Chambers v. Thompson 4 Bro% C» C, 4S4. 

plications; 
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1812-13. 

BaVANTy 

parte. 


1813, 

3. 


liKcattons; of which, if attended to, after it ha<^ once 
been put in a fair Course of Trial, tiiere would be no 
End: but 1 found no Instance of restraining a Bank¬ 
rupt from again trying the Validity of the Commission 
on the Ground that it had been once tried. * 

Whether I should stay tlie Proceedings^ because the 
Bankrupt might bring anotlier Action, or would direct 
another Action, and stay the Proceedings, are very dif- 
lereat Questions. In sueh C 9 .ses Proceedings are never 
stayed except upon extremely special Grounds, different 
from those, on which the first Action was directed; and 
wliich could''not be taken into Consideration upon the 
Trial of that Action. I know no Instance, except the 
Case of Parker (a) the Brickmaker; in which there 
was a speeial Verdict. It docs not appear to inc, that I 
have before me any Ground for staying all the Pro¬ 
ceedings under tiiis Commission merely because the 
Bankrupt has brought a second Action. 

I 

As to the Offer, made by the Bankrupt of a particular 
Estate for Sale, 1 will not dispose of that without 
reading the Proceedings; with a View to ascertain the 
Value of that Offer; which 1 cannot at present estimate. 


The Eoref Chancellor said, tliat upon reading the 
Proceedings nothing appeared to shew, tfaa^ this Estate 
can be brou^t to Sale so as that this can be considered 
anOfferofPropertyimmediat^yavailabletotlieCreditors; 
and directed, thattbeExamination oftbeBankruptshould 
proceed to tlie Extent of ascertaining his Title to that 


/la) Ex parte Harrison, 1 Cook's Bank, Law, 47 , 

and Parker v. Wells, 1 Bro, Ed# 6, by Mr* Gregg, 

C. C. 175 . 1 Term Hep. 32. 


Property; 
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thrdperiy; confining it to that; and the Petition should 
stand over for the Result of the Trial; observing, that 
lie made that Order on the Supposition, that, if the Com¬ 
mission should be sustained, S.nd by the Time the Action 
was over it should appear, that a Part of the Estate 
would pay all the Debts, he should act upon a Prin- 
c’pie frequently recognized by superseding the Commis¬ 
sion ; taking Care, that all the Creditors are paid. 


ISIS-IS. 

Bryaht, 
Ex partCf ' 


BERKS e. WIGAN. 


1819. 
Feb, 10. 


fTlIIE Answer in this Cause disputed an Act of Order to with- 
Bankruptcy. The Defendant’s Solicitor, con- drawR-joinder, 


ceiving, that the late Act of Parliament (n.J, did not ““d rejoin de 


require a Notice in Writing of an Intention to dispute 
the Act of Bankruptcy, where the Commission had, as 
ill this Instance, issued before tliat Statute, omitted to 
give such Notice. The Defendant moved, that he 
might be at Liberty to witlidraw his Rejoinder, and 
rejoin forthwith de woco; wishing to be placed in a 
Situation to dispute tlie Act of Bankruptcy. 


novo ; for the 
Purpose of 
giving Notice 
of I nteiition to 
dispute an Act 
of Bankruptcy, 
under the Stat, 
49 Geo, 3. 


c. 121 ; by ana* 

Mr. JRTaW, and Mr. ParA'cr, for the Motion, submitted, logy to the 

that this was a mere Slip in Practice; that on similar Ap- Practice at 

plieatioustotheCourtsof urine’sRencAandjE^jrc/ie^uer permit 

Orders had been made, as of course, allowing Pleas to be “ 

withdrawn for tlie Purpose of the Defendant’s being let in '^‘^l^dra wn; 

* requiring, ac- 


fay Stat. 49 Crfo. S. c. 121. 


cording to the 
Practice in 


the Exchequer* 

the Affidavit to state theDepoiient's Information aiidBelief. that it is 
assential to the Justice of the Case. 


to 
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Bekks 

V . 

WiCAK, 


to dispute the Act of Bankruptcy; referring to Jf ill- 
cock V. Smith (a) and Radmore Gould (hj. 

Sir Samuel ^sisted tlie Motion on the 

Ground, that the Bankruptcy had repeatedly been tried 
both at Law and in Attempts to supersede the Commis¬ 
sion *. but every Attempt to impeach this Commission had 
failed; and therefore some special Circumstances ought 
to be stated to induce the Court to grant this Indulgence 


The lAivd Chancellor. 

It is the iPractice of the Court of King*» Renchy if 
the Justice of the Case requires it, to wididraw the Plea, 
and file a new one, giving Notipe; and the Court of Ex¬ 
chequer followed that; requiring ^his additional Allega¬ 
tion in the Affidavit; that the Deponent is informed and 
believes, that it is essential to the Justice of the Case, 
tliat the Defendant shall be at Liberty so to object. 


The Order was pronounced accordingly with that 
Allegfition. 

fd) 2 Campb, p. 184> See 1 fVightw. Exch. ('a. 

also Clarkson v. Dadds, in p. 80. 
the Note. 
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MONBEY tt MONDEY. 181S, 

’ Feb, 11. 

rr^IIE Plaintiff, as Mortgagee, filed her Bill against jnquiiy di- 
the infant Heir of the Mortgagor, and other reeled, in case 
Persons, claiming to be first Mortgagees. The Bill the Mongagees 
prayed, that the Plaintiff may redeem the Mortgagees, if consent to a 
prior; and that the Heir may then redeem tlie nrliole; or Sale, whether 
that the Defendant Mortgagees, if subsequent, may re- it will be for 
deem the Plaintiff; or that all the Defendants may be the Benefit of 
foreclosed; or that the mortgaged Property may be t**® infant Heir 
sold, all proper Parties concurring, and the Money to Mort- 

arise by the Sale be applied in Payment of the Money 
due to the Plaintiff and the Mortgagees Defendants in 
respect of their Securities according to the Priorities of 
sue!) Securities; and that the Surplus, if any, produced 
by the Sale, may be secured for the Benefit of the De¬ 
fendant, the infant Heir of the Mortgagor. 

■ 4 

Mr. Hartt nnd Mr. Jbomdeswell, for the Plaintiff, 
prayed a Sale; observing, that though they could not 
])roduce an Instance, this might perhaps be done; as 
the Court had in many Respects extended its Juris¬ 
diction for the Benefit of Infants. 

Mr. Utteraon, for the infant Heir. Mr. CoUimon^ 
for the other Mortgagees. 

The Lord Chancellor. 

It would be too much to let ati Infant be foreclosed; 
when, if the Mortgagee wiU consent to a Sale, a Surplus 
may be got, of perhaps 4000, considered as real Es¬ 
tate, for the Benefit of the Infant. If there was no Pre¬ 
cedent, 
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1 S n. cedent, f would make Oiie,« but 1 uin sure, tlus has 
been done. 

Mondey. 

Momdet. 

TheDecrce direrled aRcfereiifoto tlicMaster to take 
an Account of the Monies, due to the several lncum> 
braneers; and to ascertain and report th(‘ir several Priori¬ 
ties; with the usual Directions for the subsequent Incum¬ 
brancers to redeem the prior in the usual Course; and, in 
case the Mortgagees shall cbnscnt to a Sale, that the 
Master shall inquire, and report, W'hether it will be 
for the Bene^t of the Infant, that the Estate should be 
sold; and farther Directions and Costs were reserved. 


1613, 

Feh. 10. BAtrMANNO r>. LUMLEY. 


Referenre of rpHE Bill prayed the specific Performance of a 

Title before A Contract for tlic Piivt^hase of an Estate. 

Answer: Plain- 

tift, the \ endor HarU fo** the Ploiutilf, the Vendor, moved for 

undertaking to ^ XiUc. 

rirt nil Ciiic}l 


Acts for the 
Purpose of 
executing 
what the 
Court ihiiiks 
right as 
if the An- 
R\'ier was in, 
and tiie Cause 


Mr. CiioUey for tlic Defendant, the Purchaser, ob¬ 
jected, tint this is never done before Answer; and such 
Practice would be ineouveuient; the Answer stating 
the Grounds of Objection to the Title. 

t 

]Vl,r. flarLt in .Uepl^, said, that Ijie Bill tvas a mere 
Averment of the Contract 4 . putting uo special Fact 


brought 10 Hearirig# ’ - : ; ■ 

Direction, if the Reporti>haH tl* Title, for Compens 4 iliou : . 

refused as to ludemait;,. 

tr * * • 

m 
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in Issue: therefore there was no Use in waiting for the 
Answer. 

The Lord ChancelLob^ 

One Difficulty, stated by Mr. Cooke b, how the Court 
is to proceed afterwards; but on such a Motion the 
CourtconsiderstbePlaintilfas undertakingtodoall such 
Acts for the Purpose of executing what the Court thinks 
right, as if the Answer was in, and the Cause brought 
to Hearing. With that*Undertakinv, if they cannot 
state any Objection to the Perfonnance, and the Re¬ 
ference is merely to look into the Title, I do not appre¬ 
hend the Answer to be necessary before that Reference, 




1813. 

Balmanno 

V 

Lumley* 


Tjetthe Order go therefore, ^th thatUndertaking(a}t 


Mr. Cooke desired to add to the Order a Direction, in 
case the Report should be againsttheTitle,for Compen- 
sastion and Indemnity; suggesting,that as to Part of the 
Estate Indemnity might be more convenient than Com¬ 
pensation. 

ft 

Mr. JBfart, agreed to the Inquiry as to Compensation; 
but objected as to an Indemnity; which might prove in¬ 
convenient to Families; insistiiig, that the Purchaser 
must either take the Title with an Alio;* ar.ee for a De.* 
feet, or reject it. 

The Lord Chancellou said, he did not.apprehend^ 
the Court could compel the l^rchaser to take an Indem* 
nity, or the Vendor to give it; .and accordingly confined 
the Order to Compensation., 


Voi.l. 


fnj Put on V. Rogers, post, 

Q 
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Lincoln's 
Inn Hall. 

flii. 1 1 Sf 

14, 20. 


THE MAYOR AND COMMONAl/PY OF COL¬ 
CHESTER r. LOWTEN. ' 


General Right f || HIE Object of this BUI was, that Indentures of 
of Corpora- A Lease and Release, dated the 26th and 27th of 
tions^fwhat-^ 1791, being a Mortgage for <£2000 and Interest, 

I aw to alienate same Date, a collateral Security, and 

their Lands, another Indenture, dated the 28lh of Januaryy 1804, al- 
held in Fee, lodged to have been executed under theCoiiiorateSeal of 
subject as to Colchester, might be declared void, and delivered up to 
Ecclesiastical cancelled or declared to stand only as a Security for 

to the restrain. sums as were bona fide advanced by the Defendant 
ing Statutes; for tl^o Use,of the PlaiutiiTs and, an Injunction, 
and no In¬ 


stance of a 'Pile Bill impeached the Securities of the 26th and 

Trust attached 27 th of July, 1191, as unjustly obtained; and without 
upon the q|. Consideration; alledging, that by the 

Ground ofMis- (jogtymor Usage of the Borough none of the Lands,&e. 
application, as Mayor and Commonalty, can be sold or 

f^Vpur***^^' without the Consent of the M ayor and C om- 

oses exce t ^ Common Hall assembled or the major Part 

Sie^Care oT* them; a C ustom invariably adhered to since the Char- 

Corporations, holding to Charitable Uses. 

Whether such a Jurisdiction prevails in other Cases, upon an Ap¬ 
plication to Purposeb cleaily not Corporate, Queers, A Bill on that 
Ground impeaching Securities as obtained under an abuse of Trust 
by the select Body of the Corporation of Colchester, lihuig the Com¬ 
mon Seal for raising Money* to defray tbeExpences of Actions aguint 
the Mayor and TownClerk, relative to Elections of the Recorder and 
a Representative oftheBoroughinParliament, dismissed upon various 
subsequent Transactions, especially an Awift'd,*binding the Corpora¬ 
tion at large through the select Body, acting with Authority, and 
upon a fair Question, whether the Purpose was Corporate, ui not. 

Cifsts upon a groundless Im putt tion of Fraud. 
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Icr of Incorporation in 1763, except in the Instance of 
these Securities; to which, contrary to such Custom, 
the Common Seal was affixed by the Contrivance of 
Francis SmythieSf then Town Clerk of the Boroug^h, 
whose? Ai^ent the Defendant was, in a clandestine 
Manner, without the Assent of the Mayor and Com¬ 
monalty in Common Hall assembled. 


1ST3. 

The 

Mayob 

and 

CoMMONAZiTr 

of 

COLCHESTEB 


The Bill farther allcdgcd, that of the Sum of <£2000, Lowtek 

stated in the Indenture of 27th of July^ 1791, to be 
advanced and paid by tht Defendant to the Chamber- 
lain for the Use of the Corporation, no Part was a4- 
vanced; but the real Consileration was a Bill of Costs 
to that Amount in defending, as Agent of Smythies, a 
Quo Warranto Informatio)^ filed against him in 1788 
for exercising the Office of Recorder of the Borough, 
and other Suits and Prosecutions, originating in 
Election and Party PurpMSies, and not connected with 
the Rights and Interest* <|if the Corporation. 

d 

y '( 

To this Bill the Defendant put in a Plea and Answer; 
pleading the Indenturis and Bond of the 26th and 
27th July, 1701: a/leference and Award in, 1801 
between the Plaintiif|^^d Defendant concerning the 
Principal and lnter«(^ secured by those Securities, 
that the Plaintitfs 4h^ld pay the Defendant <£2266 
13#. and a Deed,'J.||ed the 28th of January, 1804, 
confirming the ]li|i||^gage of 1791; and by way of 
Answer stating, ail the Circumstances, undee 
which the Mortg^glllwas obtained, and the true Con¬ 
sideration Ihereoiinrerelaid before the Arbitrhtors. 


, 1 ' 

The Plea wai H^tallowed by*the£onl Chancellor as 
favoring too mfjfh in covering the last Instrument. 


Tlte Defendart then put in his Answm* $ from which it 
appeared, that he had lately filed a BUI against the 

Q 2 Plaintifik 
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Matos 

and 

'CoMMONALTir 

of 

Colchester 

t)« 

Lowtkn. 


Plamtiffs for a Foreclosure. He denied the Custom, aS 
stated by the PbiintiiTs; nlled^ing^, that the select Body 
of the Corporation, consisting of the Mayor, Aldermen, 
Assistantsand Common Council, 'which Common Coun¬ 
cil consisting of Eighteen W'ere elected by and but of 
the Commonalty at large, who were upwards of One 
Thousand Three Hundred, have full Power to sell or 
mortgage the Corpornttou l%nds without the Consent 
of the Commonalty at lai^ in Common Hall as¬ 
sembled. He denied, that IhiMDommon Seal was affixed 
to his Mortgage contrary to the Usage by the Contri¬ 
vance of Smithies in a clandl8tine or Improper Manner; 
admitting, that it was affited witliout the Consent of 
theMayor anti Commoualt^in Common Hail assembled, 
or the major Part of theihSr which he insisted was not 
necessary. -He admitted, that tlu-* £2000 was not ad¬ 
vanced to the Chainbcrlaiir^ tlie Use of the Corpora¬ 
tion; but arose in the foib|ring Manner:—In 1787 
upon an Election for the of Recorder Smffthiet 
■was returned as duly elected *" In consequence of the 
Warmth, occasioned by thi^lSNntest, many Actions 
were brought agamstSdwardiihp^tack, tlicMayor, for 
refusing Votes, tendered for lijbf ‘^Grimwoodf the unsuc- 
eessful Candidate; who applidM^ the Court of King '9 
JlencA tor Leave to file an InfodRntion in the Nature of 
a Quo Warranto against ; which was termi¬ 

nated by a Compromise: Mr. i^hltibood being sworn 
intotbe Office of Recorder, and 
ed Town Clerk. In 1788 upon 
sentative of the Borough in Parltti^t Mr. Tierney 
and Mr. Jackson being the Oafliildates, J^ezalieA 
Angier^ the Mayor, made a specidfl^tum, that the 
Numbers cm» the Poll were equal; aiuBir* Tierney eom- 
me&eedaiviAothtt agahiStW for a ilBe Return. 



sbeingappoint- 

ionofaRepre- 


Oft 


j'i;? iiiil 
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On the 30th of </u/^ 1789, at a Meeting of the select 
Body of the Corporation, consisting of the Mayor, Air 
demien. Assistants, and Common Council, an Order was 
made; reciting, tliat such Actions had been commenced, 
andlheOpiuion of tlie Assembly Capstack and An- 
gier had executed the Office of Mayor faithfully and ho¬ 
nestly; and therefore resolving, that they should be pro¬ 
tected,defended, and indemnified, by the Corporation by 
and outof theReveuucsthereof against such.Suits; and, 
for better carrying that Order into Effect, that tlie Mayor 
for the Time being together with any Two of the Alder- 
men, any Two of the Assistants, and any Two of the 
Common Council, be a Committee for the Purpose of 
borro wingaSum, not exceeding <£3000, for answerin gthe 
above End; such Committee being authorized to raise 
the <£8000 by Mostgage of the Estates of tlie Corpora¬ 
tion ; and to affix the Common Seal to all Deeds, neces¬ 
sary for effecting such Purpose. On the 18th of JDecem- 
ber, 1789, at another Meeting of tlie select Body it was 
ordered, that they sliould make such Return to the Man- 
damus, rc^quiring them to swear Mr. Grimvoood into the 
Office of Recorder, as Counsel should advise; iu order 
that the Election might be tned; that it shouifl be tried 
at the Expence of the Corporation; that tlie Mayor should 
be iudemniiied by the Corporation; that the Defendant 
should be employed to conduct tliis Business; and that 
the Costs of defeiding the Quo Warranto Cause a- 
gainst Smythie8'db.onld be borne by the Corporation. 

The Answer ffi¥ther stated, that iu prosecuting and 
defending these Causes, <£3156 : 6e.: lid. became due 
to the Defendant; of which Sum <£1400 was Money 
out of Pocket; and his Bifl of t*osts on that Account 
was the Consideration for his Mortga^ '; which he in¬ 
sisted came wifhin the Spirit of ffie preceding Orders. 

Qd The 
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Commonalty 

of 

Colchester 

V. 
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Thelnterest was regularly remitted to theDefendaiitby 
/Smythiesduring his Life; but since his Death in 179Siio 
Interest having been paid, the Defendant applied for his 
Money, and the Plaintiffs disputingthe Bills, a long Cor- 
rcspondciiec ensued; which terminated in an Agreement 
for a Reference of the Defendant’s Claims, dated the 22d 
of April, 1801, signed and sealed by the Defendant; and 
scaled on the Part of the Plaintiffs with the Comiiion Seal; 
which was affixed by the Direction of tlie select Body. 


The Defendant insisted, that all the Objections to his 
Security, as stated in the Bill, were laid before tlie Arbi¬ 
trators in a C^ase, drawn up by the Town Clerk on l«j- 
half of the Corporation; and by the Award, dated tlie 
24th of December, 1801, the Sum of <£2266; 15s. was 
found to be due from the Plaiiitiflk to the Defendant. 
That Sum not being paid, the Defendant in Trinity 
Term, 1803, filed a Bill for Redemption against a 
prior J^ortgagee and Foreclosure against tlie Corpora¬ 
tion; but consented to stay Proceedings in that Suit 
for Two Years on receiving thelnterest then due, and 
an Agreement, that such Delay should not prejudice 

the Suit, and that the future Interest should be in¬ 
creased'from : 10s. to Five per Cent. 

$ 

In pursuance of that Agreement by an Indenture, 
dated tlie 2Sth oft/an uary, 1804, indorsed on the original 
Mortgage, the Mayor and C oiumpualty in C onsideyation 
of the Sum of <£2266:15s. which they acknowledged to 
be due from them to the Defendant, granted and con¬ 
firmed to hiin all the Premises, comprised in his original 
Mortgage, to secure the principal Sum of 42266:15*. 
and Interest at Fiveper Oent.\ covenantihg to pay the 
lijterestHalf-yearly, and the Ffincipalin«^»i«ary, 1806. 
The Interest not being paid, the Defendant com m enced 
on Action upon his Bondi and obtained a Verdict. 

The 



CASES CHANCERY. 

/ 

The Answer insisted, that the Debt so owing to tlie 
Defendant for his Bill of Costs, was a legal and suffi¬ 
cient Consideration for the Bond and Mortgage ; that 
such Bond and Mortgate were valid and binding on the 
Cor{h)ration notwithstanding the Objection as to the 
31odeoraffixingtheCorporate Seal; that,if* the original 
Securities were questionable, they had been since re¬ 
peatedly confirmed by the Award, the Deed of 1804, the 
subsequent Payment of Interest, and the Orders and 
Admissions of the selcqt Body; all which Acts took 
place with the Concurrence of the Recorder, tlic proper 
Law-Officer of the Corporation; and were Corporate 
Acts, binding the Corporation. * 

On th*c laUi of J/flrrc/i, 1811, the Lord Chancellor 
directed Four Issues, to be tried in the Court of 
chequer: Whether the Common Seal of tlie Mayor and 
Commonalty was duly and lawfully affixed to the Inden¬ 
ture, dated the 26th and 27th Julyy 179.1; the Bond, 
dated the 27lh of July^ 1791, the Agreement, dated the 
22d of April, 1801, and the Indenture, <lated the 28tli 
of January, 1804, or to any or eitlier of tliose Instni-. 
incuts. 

Upon the Trial of those Issues the Jury found, that 
the Common Seal of the Mayor and Commonalty was 
duly and lawfully affixed to the said several Indentures, 
Bond, and Agreement. 

The Cause was heard for farther Directions. 

a 

Sir Samuel RomiUy, Mr. Hart, and Mr. Roupell, 
for the Plaintiffs. » 

All Corporations arc Trustees for the Individuals, of 
which they are composed; and in that Character are 

Q 4 bound 


S3] 

i8iy; 

The 

Mayob 

and 

COMMOSALTV 

of 

COLCIIESTEB 

V 

Lowtbn. 
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181 S. ibound to consult the Interest of their Members, If those 

who act on behalf of the Corporation, cannot apply the 
Mayor Funds of the Body to their own individual Advantage, 

gnd neither can they appropriate those Funds to gratify their 

Commonalty Passions, or to serve the Purposes of their own particular 
of Party. In the View of a Court of Equity such Objects 
Colchester must receive equal Censure. It is not very probable, that 
V Cases inPointcan be produced: Corporations generally 
Lowten. contriving to veil their Abuses from the Observation of 
Justice. Yet, if Authority is required, the Case of The 
King\. Watson fa furnishes a clear Opinion of Ash- 
hurst. Justice, in Favor of this Jurisdiction: a Judge, 
perfectly conversant witli the Doctrines of this Court; 
having sat only Five Years before as one of t|^e Lords 
Commissioners of the Great Seal. This cannot be repre¬ 
sented as a Bill, filed by a Corporation to defeat their 
own Acts. ThcTrausactions complained of are Acts, not 
of the Corporation, but of the select Body; affixing the 
CommonSeal to Instruments, which, though good atLaw, 
may be the proper Subject of Relief in Equity; as Relief 
would be given against a Party, claiming with Notice 
under a fraudulent Execution of a legal Power of Attor¬ 
ney to execute a Deed. 

The Defendant knew, that the Mortgage was granted 
for Purposes, in which the Corporation had no Interest; 
and, that the Mortgage, if in the strict legal Sense valid, 
amounted to a Breach of Trust. He admits, that the 
Consideration was, not Money advanced, but a Debt. 
Here the Question arises, whether that was a Debt, 
which the Corporation oughtto have paid. The Charge 
respecting the Contest for the Recordership, and the 
Actions resulting from the liIayor*s Return at the Elec¬ 
tion, constitute a very large Part of this Debt. The 

faj 2 Term Rep. I 99 , See Page $04# 
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Contest for the Recordership was one purely individual; 
n.ifecting' the Two Candidates only, and with which the 
Coi^joration had really no Concern. It would have been 
widely different, had a Person, not elected by the Ma¬ 
jority, been forced upon the Corporate Body. Resistini^ 
such an Attempt they would have been asserting their 
own Rights: but this is the Act of a Minority, having 
accidentally the Seal in their Pow er, and availing them¬ 
selves of it to oppose what was in Truth the Election 
of the Majority. The Act of the select Body was a 
Nullity; unless the Corporation by their Acquiescence 
confirmed it with respect to third Persons. 


1813. 

The 

Mavoe 

and 

Commonalty 

of 

COLCHESTEB 

V. 

Lowten. 


AUowring, that the Corporation at large possessed the 
power to dispose of the Funds, belonging to their Body, 
that could give no such Right to a Minority so to act at 
the Expence of the whole Corporation. Suppose the 
Treasurer, in Possession of a Fund, proposed to apply 
it to the Payment of such a Bill as lliis: could not the 
Corjioration at large, or the Majority, obtain an Injunc¬ 
tion to restrain him from paying and the other Party 
from receiving it? The same reasoning applies to the 
Actions brought against the Mayor. They were purely 
personal to him; and the Corporation had not the Power 
of applying the Funds to cover the Expences of those 
Actions; which was a clearMisupplication; and theDefeu- 
dant in his Character of Solicitor and Agent to the Town 
Clerk could not be ignorant of it. By the express Terms 
of the Charter the Funds of the Corporate Body are to 
be applied only to public Purposes; and by what Course 
of reasoning can tiiese Objects be so desdribed ? 


In .4 dleyy. The Whititable Company (a) your Lord¬ 
ship, puttingfhe Cdse of a By-law, made for the per- 

(aj 17 Ftfj, 315. See Pages 320, 322. 

sonal 
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sonal Benefit of the Individuale makiii^^ it, excluding' 
the other Members from a Participation in the Profits, 
to whieh all were entitled, deelared your Opinion in 
Favor of the Jurisdiction of this Court to eontroul such 
an Exercise of even a legal Right; and how* much 
stronger is the Case here presented: this unauthorized 
Attempt of the Minority to dictate to the Majority; to act 
for the whole Body, and dispose of the Funds by an ar- 
bitary Discretion, indcpciideiitof all Coiitroiil. The De¬ 
fendant's Security must be SQt aside as granted without 
Consideration. lie admits Notice, that tlie Seal was af¬ 
fixed without the Consent of the Mayor and Commonalty 
at large; and that the Money was not advanced, as falsely 
recited in the Instruments. The Acts, rejiresciited as a 
Confirmation, all stand in the same Predicament as 
the original Security; being Acts done by the select 
Body, equally unauthorized. 


If this Mortgage can stand, there is no Purpose*, 
however corrupt, to which the Funds of a* Corporation 
may not be applied. Conceding for the Argument that 
the select Body had the legal Power to affix Uie Seal, 
yet under the Circumstances, with the Defendant's 
Knowledge, that the Purpose was corrupt, and not 
Corporate, his Security cannot be allowed to prevail. 


Sir j4rthur Piffffott, Mr, Richards, Mr. Wether ell, 
and Mr, Home, for the Defendant. 


The Argument in support of this Bill opens to the 
Court a most extended Jurisdiction. The Plaintiffs, 
abandoning their original Position, that the Deeds were 
illegal, now call for the interference of this Court to 
fiave thorn removed, as Clohds upon their Title. 


The 
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The Corporation is the soltj Plaintiff: no indivirliiHl 
Meiiibcrs impeaeliiiiip the Coiidiict of the select Bo<ly. 
Ill that respect this Case is distinguished from Adhy v. 
TliP Whit stable Company \ where the Plaintiff asserted 
that, lA-ving^performed his Duty by dredg'iiij^^theOystera, 
he was under Uie By-law excluded from a Share of the 
I’rofits; and your Lordship directed an Action to try thP 
Validity of tliat By-law; which was the whole J urisdiction 
exercisedin that Case. The Security, ^ivenby the seleot 
Body, is the Security of tJic Corporation. The Power 
of making Laws, binding this Corporation, is in the 's(' - 
Icct Body. That has been repeatedly established, by the 
Court of King*s Benchm the Action upon the Bond, and 
by the Court of JExchequerm the Trial of the Issues di¬ 
rected. This Power appears to have been vested in the 
select Body from Tipie immemorial; being derived to 
them byPreseriptiqii, not by Charter; and innumerable 
are the lnstances,in which tlic .select Bodyhasmortgaged 
the Property of the Corporation, and exercised other 
Acts of Government,without the Interference of the Bur¬ 
gesses, The equitable Object of this Bill is to set aside 
Instruments of the Plaintiffs themselves, decided to be 
legal Instruments; and the Principle, on which that is 
maintained, is, that the Corporation are Trustees: the 
Bill not alledging any Trust; but stating a generaf Pro¬ 
position, that will entitle every Corporation in the King¬ 
dom by merely filing a Bill, stating no more than that 
some Act not Corporatehas been done, to set aside their 
deliberate Acts, defeat tlieir Engagements, and evade 
their Debts. It'is admitted, tliat tliere is no Ipstanoe 
of such a Suit. . • 


IRl.-?. 
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CoMMONAPTr 

of 

CoLCH£STE;a 

V 

Lowtih, 


The Plaintiffs cannot maintain, that the Corporation 
ha4 no Interest in the Appointment of the Recorder, 
th^h: Law Adviser; and if the Mayor is to stand the Con¬ 
sequences 
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sequences of CYery Action, brought against him in that 
Character, he may be overwhelmed. The Proceedings 
against these Officers were against them, not as indi¬ 
viduals, but in their official Characters; and why, may 
not the Corporation defend any Member, attack{;d in his 
Corporate Character, for Acts, done in the Execution of 
his Office ? Could this Defendant know, whether the Puf> 
poses, for which the Money was employed, were Corpo¬ 
rate or not; and is he at this Distance of Time, when all 
the Individuals, against whoqa he might have proceeded, 
are dead, to lose the Security, upon which he was in¬ 
duced to rely ? At least he must be entitled to the com¬ 
mon J ustied, which a C ourt of Equity administers; where 
Relief is sought. The usual Practice of the Court is, 
when any one comes here to set aside a Deed fraudu¬ 
lent or ill^al, as being usurious, to impose this Term 
upon the Plaintiff that he shall repay the Money actually 
disbursed. 

Whatever were the original Circumstances, here are 
the strongest Acts of Confirmation: Payment of Interest 
to the Year 1797: the Agreement to refer; by which 
they chose the Forum; and the Deed of 1804. In all 
Cases a Party, having a Right to extricate himself, if, 
awafe of the Objection, he confirms the original Act, 
cannot afterwards avail himself of that Objection. 
Whence do these Plaintiffs derive tiie Privilege of laying 
by for so many Years ? The only Authority referred to 
is an Opinion accidentally dropped by a single Judge^ 
sitting in a Court of Law. Can such an Opinion be 
received as conclusive Evidence of the Doctrine of this 
Court upon a Subject peculiarly its own? 

t 

Supposing, that this Bfbney was not raised for Cor' 
porate Purposes,that this is therefore to be considered as 

a Misapplication, 
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A Misapplication, the Question would arise, whether this 
Court could shortly after the Mortgage have restrained 
the Defendant in theExerciseofliis legalRights, asMort- 
^agee; or have directed the Instrument to be cancelled. 
That iS certainly a Question of greatNovclty, and no less 
Inaportance;involvingaiiotherQuestion,theCompetency, 
or Incompetency of Corporations to dispose of their Pro¬ 
perty. From Time immemorial we find it laid down by 
all the Courts of Law, that Grants by Corporations of 
their Estates, whether for Corporate Purposes, or not. 
Were good (a). Lord Cofee, indeed, does not hesitate to 
lay down, that any Corporation, ecclesiastical or civil, 
might alienate, and that without the Patron or Founder. 
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IndependentofthercstrainingStattttes oiElizaheth [h) 
Corporations could dispose of the whole of.theirEstatcs; 
having the absolute and unqualified jW disponendi ,■ nei¬ 
ther limited as to the Objects, nor circumscribed as to the 
Quantity; and the Proposition of the Plaiiitifis is, that 
this unqualified Power which Corporations possess at 
Law, may be cut down in this Court. So incidental to a 
Corporation, lay or ecclesiastical, is this Power of free 
Alienation, that the Crown cannot constitute a Corpora¬ 
tion without it; according to the celebrated Case of Sut¬ 
ton's Hospital (c)i so that, if a Corporation should be 
constituted, to alien with the C onsent of the iMrd Chan¬ 
cellor of England, the Qualification would be void. The 
MHctum otMr. Justice A shhurst is opposed by the Opi¬ 
nion of Mr. J usHceBlackstone, that tiie visitatorialPower 

of the Crown over Civil Corporations is exercised in the 

• 

(a) Co^Litt, 44, a. 300, h, c. 10. 14 Eliz, c. 11 & 14. 
Siieijin, 162. Smith v. Bor- *18 Eliz. c. 11, and ^%EUz, c. 
ret, 3Cofny7i*ADig.Tit.Fra}i- 29. 
zhise, f. 11. 18. (cj 10 Co. 1. See 306. 

(h) 1 JE/u. c. 19. >13 Eliz* 


Court 
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Court of King's Bench {a)^ and there only. In tb«» 
Banker's Case fh) the Opinion of HoltfC. J. is at Vari*^ 
ance with that of J ustice Ashhurst. The Silence of all 
the Authorities is conclusive^ that there is no visitatorial 
Commonalty ^ Court of Equity. It is singular, if i Cor- 

of poration, takiqg liable to a Trust, cannot alienate, that 
CoLCHESTEB ** shouM liavc escsped Lord ^St«inerA»,- who heard the 
V Banker's Case. The Rusult of all the Authorities is, 

Lowten that the Alienation of a Corporation is as binding in 

Equity as at Law. The Statute of Charitable Uses (c), 
which has been supposed to c;reate the Jurisdiction of 
this Court, contains nothing, which supports it; nor, is* 
there in Duke's Book ftJj an Instance of a Commission 
to enquire after lOstates, alienated by Corporations ; a 
strongArgunientjthut thisC ourthas no visitatorialPower. 

It is not judicially apparent, however, that the Cor¬ 
poration coniniilted any Breach of Trust in supporting 
the Mayor or Recorder; nor w hetlier such were or were 
notCorporatePiirposes, audthe JurisdictionofthisCourt 
can only be e^ft^rcised, when that is ascertained. The 
Proposition of the PlaiutilTs admits, that a Corpora¬ 
tion may mortgage, or alienate, for Corporate Purposes: 
but the'Jui’isdictiou, if it depends upon the Nature of 
the Pnrpohe, as not being Corporate^ must attach upon 
any Corporate Expenditure; as building Bridges, &c.: a 

faj 1 Cotnm, 480, 481. Reversal by Writ of Error, 
This Opinion is controverted but also wanting an essential 
by Mr. CAristion; whodis- Ingredient, the Discretion 
tinguisbes the Power of the volunterily to regulate and 
Court of King's Bench upon superintend. 

Complaint to prevent and^ (b) Skinn, Rep. 602. 
punish Injustice in Civil ^ fcj AiZ Eliz, c. 4. 
Corporations from visitatorial (dj The Law of Charit- 
Power; as not only liable to able Uses* 

Doctrine^ 
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Doctrine,■which goes to the utter Extinction of the Prin¬ 
ciple, on which all Corporations are founded; and gives 
this Court an eijual Power over Civil Corporations as 
it exercises over Charitable Uses, in Opposition to the 
Principle, that in all Corporations there is somewhere 
vested an absolute,uncontroulable,Power andDiscretion, 
without Appeal. It will scarcely be contended, that the 
Corporation could not submit to Arbitration. That 
Ttight they clearly have under the Statute of William 
(a); even if at the Trial in the Court of Excheqtier 
many Instances of the select Body submitting by their 
Seal to Arbitration, and even borrowingMoney to defend 
JLaw Suits, had not been produced. Supposing the 
original Security invalid, wlijit is there to impeach the 
Award,or invalidate theDebt there by created } Conced¬ 
ing for the Sake of Argument, that the Jurisdiction 

* • 

exists,may not a Corporation by Confirmation orWaiver 
be precluded from the Right of resorting to it ? 
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Sir Samuel Romilly, in Reply. 


In this Cause, certainly of very great Importance, in- 
volvingPoints of consitlerableW eight, theDcfence brings 
forward Four Questions: first, whether tliis Cfourt has 
J urisdiction; secondly, whether this Money was applied 
for Corporate Purposes; thirdly,whether the Acts, relied 
on as a Confirmation, preclude the Relief: and fourthly, 
whether any Relief can be given againstthe Defendant, as 
a Stranger, and a Purchaser for valuable Consideration. 
With respect to the first Point the Defendant contends, 
that this Court has no Jurisdiction for a direct Breach of 
Trust; a comiptMisapplicatlonof theFunds of this Cor¬ 
poration. The Absence of Authority can never be con- 
alusiveagainsttheclear and obvious Principles, ouwbich 


(§J BklOW. 3. c. 15. 


this 
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this Jurisdiction stands. Admitting, that a Corporatioti 
has by Law the Power of Alienation, that the Crowii 
cannot constitute a (Corporation without that Power, as 
incident to their Fee, no Authority upon that Head 
proves, that Courts of Equity have no Jurisdictian, let 
the Application of the C orporate Property be what it may; 
and thenunierousDecisions,correctingBrea<;hes of Trust 
arc Authorities in support of it. If, where the visita¬ 
torial Power exists, this Jurisdiction is excluded, the Pre¬ 
sumption is, that it attaches, where there is no such 
Power. The Jurisdiction cannot be derived from the 
Actof JElizabeth (aji which directs the Appointment of 
Commissioners. The select Body is established by the 
Decision at Law to be Trustees, mere ministerial Agents 
of the Corporation; and as such bound to exercise their 
Powers for the Benefit of the whole Body. The Objects 
of Incorporation are to preserve ^*eace, to administer 
Justice, &c. in order to promote the general good, not 
of the Corporation alone, but of the Kingdom at laage; 
His Majesty granting these Corporate Privileges as a 
Trtistec for the whole j)ublic Weal. The Consequence 
is, that the select Body can act only for the general good. 


Suppose,therestriiiiiiiigStatuteofiS'lisabetA had never 
passed, and that a Bishop hadin the present Day made a 
benelicial Grant to one of his Family, can a Doubt be 
suggested, whether this Court would have interfered ? 
Considerable Weight, is to be attached to the Opinion of 
Mr. Justice .<4who speaks of this as a general 
Principle, merely uecessay to be stated, in order to be 
admitted, an/1 not requiring any Authority to confirm it 
The Distinction between charitable and public Trusts 
b so nice and refined, that it can scarcely be followed. 


(a) Stat. 43 Eliz, g» 4. 


It 



CASES IN CHANCERT. 


Ml 


% 

It Is sufficient, that this is a Corporation for pnbGc 
Purposes. The Issues having decided tiiese Instru¬ 
ments to be i^ood at Law^ the Plaintiffs are now entitled 
to a Relief, different from that originally prayed, that 
the legal Estate may be re-conveyed. 

The Question, whether the Money was raised for Cor¬ 
porate Purposes, depends upon the Interest, which the 
Corporation had in the Dispute concerning the Election 
of a Recorder, and the Actions against the Mayor. The 
Election of Recorder is in all the Burgesses; andtheCor- 
poration at large had an Interest to have the Person re¬ 
turned, who was duly elected ;buthad no farther Interest 
in the Success of either Candidate. How th^ can it be 
maintained, that this Act of the select Body, including 
the Mayor, who ou^t to have been impartial, supported 
by the Prejudices of one Part of the Corporaticm a^inst 
the other, was a proper Application of the Funds to Cor¬ 
porate Pui|)oses ? If such an Application of them can 
be sustained, why not for a similar Purpose previous to 
an Election; for Instance, to defray the travelling Ex- 
pences of Electors, comii^f to vote fm* the Candidate, 
favored by die select Body, to represent the Borough 
in Parliament? 

The Acts, set up as a Confirmation, sure nd more than 
the Acts of the i^elect Body, corroborating the Acts of 
the select Body: not the Acts oftheCorporationatlargej 
who alone were capable of confirming these Secmdtieis. 
The Confirmation of the select Body, unless they can be 
considered as the Corporation, is as unavailing as the 
Confirmation of a Deed, impeached far Intoxication,by 
an Act of the Party, while in'the same State; tainted by ^ 
the Vice of the original Transacticm. The Ri|^ of any 
individual Member to complun is not inconsistent with a 

VoL. I. ' R similar 
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Similar Ri^ht in the ivliole Corporation. The Bankers* 
Case affords no AuHiority against the Jurisdiction in 
such a Case as this: the Application by this select Body 
of the Funds of the Corporation to Purposes, adverse 
to their general Interests: on Abuse of Trust: a Breach 
of Faith and Public Duty, that must go unredrcssed, 
a. signal Instance of a compleat Failure of Justice, 
unless tiiis Court applies the Remedy. 


The Lord CnAMCEUon, 

Stating tile Circumstances particularly, pronounced 
the following Judgment. 

I 

I have no Recollection of any Caseof this kind except 
one: a Suit, instituted in this Court Upon a Bill by some 
of the Corporation of Alnwick against the Body, the. 
acting Part of that Corporation, very much of this 
Nature: but I do tiot know what became 6f it. 

The Bill in this Cause contends, that all or Part of 
the Expenditure, which is the Subject of this Suit, was 
not for Corporate Purposes; and, if not, that it was not 
competent to the select Body to charge the Corporation 
with an ElxpendUure, not for Corporate Purposes; that 
the Property of tiie Corporation is held by themiuTrust 
for Corpordte Purposes; and therefore the select Body, 
if they have the Capacity of acting, could not pledge 
the Propierty bf the Ccrporation for Purposes, not cor¬ 
porate, at least not without the Assent of the Body at 
large; and t^ibn that Hypothesis they might go farther; 
And contend, that ;the R^dy itself could not pledge, 
ther Broperty for Purposes not corporate. 

lu answer to the Claim of Relief on that Ground it is 

said, 
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taid there are a /^eat Variety of subsequentTransaotiona; 
and) if ever there was a Case, in which subsequent 
Dealing's could set rig^ht what was originaUy wrong, if 
this can be so characterized, this is that Case: tiiisDe- 
fendaVlit having been, either with or without the Assent 
and Knowledge of the Body at large, dealing with the 
select Body, with a View to an amicable Settlement, by 
a vast Number of Transactions, through a vast Series 
of Years, in every Way possible; and, if in that Object 
he has failed, as there is not the slightest Pretence upon 
this Record for saying, that he has ever dealt dishonora* 
bly, though gross Fraud is very blameably imputed to 
him, he has a fair Claim to urge, that, if the subsequent 
Transactions are unavailing, he sustains considerable 
Hardship in losing all the Remedies for his Advances^ 

Labor and Time, to wliich he would have been entitled; 

• « 

as, if he cannot establish liis Demand against the Cor> 
poration, with regard to a great Proportion of it he 
might have established it against Smythies; and if the 
select Body'pledged to him the Funds of the Corpora¬ 
tion for Purposes, to which they could not be applied, 
they would themselves have been personally answerable 
io him. All that however is gone by. 

It is now insisted upon the subsequent Transaotions^ 
that, as they passed between the select Body and Lowten, 
they cannot have the Effect he contends for. When this 
Cause came originally before me, the first Question ap¬ 
peared to be, what was the Species of Relief to l^e given^ 
if any Relief was due to the Plaintifls; and it was then 
contended fortheCorporation,that,notwithstanding what 
passed at the Trial of tile Action upon the Bond, as to the 
Useof tlieCorporationSeol, tiheMortgage,the Bond,and 
the Deed, as it is called, of Confirmation, and the Sub¬ 
mission to Award, are all good for nothing: a Use having 
been mads of the Corporate Seal, autbwizing the Plain- 

R2 tiffs 
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a void Deed to 
he delivered up. 


tiflsto say,that these are notCorporate lnstrumetits;aild 
if that Allegation can be made out, there is a clear Title 
to Relief: my Opinion having always been, dillering 
from others, that a Court of Equity has the Jurisdiction 
and Duty to order a void Deed to be delivered uf^, and 
placed with those, whose Ihroperty may be affected by it, 
if it remains in other Hands. 

Issues were therefore directed; and all these Instru- 
ments were found to belnstrupients, amounting to valid 
Alienations of Corporate Property; in other Words it 
was found, that the Seal was legally and duly affixed to 
tliem: 1 say **duly;** having either suggested, or ac¬ 
ceded to the Suggestion, that this Word should be in¬ 
serted ; that it should be open to the Parties to try, whe¬ 
ther any TMng could be made of it. 


The Relief, now to be asked, must therefore be upon 
quite a different Principle; and though all the Authori¬ 
ties upon what is not often the Subj^t of Consideration 
heVe, have been most usefully brought forward, 1 have 
no Doubt, that, independent of positive Law, as to the 
Ihgal Powers of a Corpwation, Cofporations, Civil, Ec¬ 
clesiastical, or of whatsoeverNature,could in Point ofLaw 
alienate Ijaiids,of whickthey wereseised in Fee; and the 
History of what Corporations, both aggregate and sole, 
did before the restraining Statutes is very useful. Civil 
Corporations are at Uiis Day in the constant Habit of 
m^ingtiiese Alienations: ffieirTitleto make which is as¬ 
serted by Lord Cbfte; In the Course of my Experience 
in this Cour^ of my present Researches, and of my Ex¬ 
amination of Authorities, whudi, having had Occasion to 
Cfmsider them formerly, this Cause has brought back to 
BkyiRec<dlection,notltiBgha»oecurred,8hewiDg,thatthera* 
aver was a Cass, in which this Court attached the Doc¬ 
trine of Tnist^as applied under the Words, <<Coiporats 

"Purposes’* 
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Purposes” to the Alienation of a Civil, or indeed of an 
Ecclesiastical, Corporation. With regard to what was 
stated bySir veryrespectableJ udge, 

and who,I take thisOpportunity of say in g, was a very use¬ 
ful Judge as a Commissioner in thisCourt, I do not lay 
down, either that this is the Subject of Jurisdiction here, 
asTrust, or of Information in ihe Court ofKing^sSench. 
The Opinion, that this Court has Jurisdiction, is to be 
considered as theOpinion, not only of Sir IFtiiiam Aah- 
huraijhui of the whole Court of ; stopping 

upon that Ground the Argument upon the Point as to the 
Breach of Trust faj. Sir Smnuel RomiUy has put it 
fairly, that tiie Court is not to act upon tbb Supposition, 
that Corporations are constantly abusing their Duty by 
applying the Property not to Corporate Purposes; hiiton 
the other Hand, when a Case is brought forward, the 
Courtis not to shut its Byes against the Practice, that has 
prevailed in all Times, and the Judgment upon it; for, 
speaking of Corporate Purposes, if the Purpose, though 
the most worthy, that can be represented, has not that 
Character, tha Use of the Seal is equally improper, and 
as much an Abuse in a Court of Justice, though not in 
moral Consideration. As to what obtains, for Instance,^ 
in the Ecclesiastical Bodies, that have been mentioned: 
the Bishop, the Dean and Chapter, &o., the Statutes,that 
Leases formore tlianTwenty-oneYearsi, orThreeLives, 
and not atthe old Rent, or more, shall be bad, do notsay, 
that any Lease shall be good, which can be taken to be 
an AbuseofthoseCoiporate Purposes, for which the Pro- 
pertywasheld;pidla{q)rehcnd,itwouldnotbediiEcultnow 
to findBishop^sEstates, oldRent reserved beingo^dO, 
and the actual Estate woi^h, £l(iO0qi{£iOQOperAnnum» 
All the Excess of thatRent^ tahcn by Bishop himself, 
should^ if be is a Trustee in a. faii^Sense, be taken from 
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(a) 2 Term Rep. 200. , Lwd Matis^ald was absent. 
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181 S« him by this Court: yet no Such Attempt was ever 
made where the Corporation was not holding fur 
Charitable Purposes. ^ Even those Corporations can 

Mayor alienate at Law: but the Alienee will be a Trustee; and 
und 

C M NALTY Jurisdiction in those Cases must be regarded as a 
Contrast to the other Cases of Corporations, holding 
not for Charitable, but for Corporate, Purposes; 
^ demonstrating, that tliis Court shall not be called 

Lowten. upon in the latter Case; as it is in the former. 


The next Point I am called upon to consider is, whe¬ 
ther these areCorporatePurposes. TheAttomeyGene- 
ral of that Day seemed to think the Mortgage good as to 
so much of Lowten*8 Bill as was incurred under the 
Authority of the select Body. That however is but pri¬ 
vate Opinion;, and the Question is still open, whether that 
was a Corporate Purpose, or not. Itis not necessaryfot 
me to determine, how many of the Purposes, where the 
Defendant w'as employed either by the express Authority 
of the Corporation, or by SmythieSf as his Client, were 
corporate, or not: they appear to me mucli nearer that 
Description than many Purposes,to whichCorporatePro- 
perty has been actually il]^plied: but my Judgmeiit goes 
Princi{)le of mpon this. Though Counts of Equity have laid down, 
Equity, that Principle, upon which they ought to act, that Per- 

the Demand of seekingRhlief, should be prompt in their Applica- 

Relief should should not deal as if they did not mean to make 

be prom pt. Application for Relief in Equity, suliering their Op- 

^etherponents to losetheirRemediesagainstothcr Parties, I do 
h i t would ”*** Judgment upon that Principle. It would be 

be difficult to maintain, though theCourt would struggle, as 

maintain under ** could judicially, that, as the Defendant has lost 
that Principle Remedy by the Dfeath of Smythiee, and the Dispeiv 
upon the Loss sion, if I may use thkt Expression, of the select Body, 
of other Rerae therefore he can ill Equity have the Benefit of that Seen* 
dies a Security 

invalid ill Law and Equity, the Court would take away that Benefit. 

rityi 
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riiy, which is not a valid Secarit^ in Law and Equity ::r 
iriiether that Benefit could be taken irom him by a 
Court of Equity is a different Considcratioa. 

My Opinion upon this Case is, that tiie subsequent 
Transactions, which took place hetween these Parties, 
bound theCorporatioii at larg’e. TheirCoiistitutioii isthis. 
The select Body have at least a Right to bind tlie Cor> 
poriition by the Use of the 8ealin Matters, as to which 
the Corporation at largecould bind kself. Without cle- 
taitiug tlie Circumstances from the first Moment of tins 
Oemand^ all the Con’espondeoce u}>on the Part of the 
Town Clerk, which 1 take to be the Corrospimdeucc of 
both the se4ect Body and tlie Corporation, all the Terms 
proposed as to Part-payment, &c., it is clear, that a Cor¬ 
poration may submit to Arbitration. If the Matter sub¬ 
mitted can in no fair Sense be stated as Matter of Contro¬ 
versy, ill which the Corporation could deal, such that a 
fairC onsideration couldvic w as connected withCoiqiorate 
Pur]H)ses, 1 do not say, that such a Submission would 
bind:,hut, if it maybe represented as a fair Question, 
whether corporate, or uot, the select Body, being entitled 
to act, may submit that to Arbitration. 
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This was submitted to Arbitrationaud there U not a 
Trace in that Transaction of ally Inattention, or Want of 
due Attention, to the Interest of the Corporation at large. 
The select Body must, it is true, be considered in one 
Sense as the same Body, ^ whose Acts are brought in 
Question; but in anotherSense they are quite a different 
Body. Some of them are not the Individuals, whose 
Acts are brought in Question; andupon Examination my 
Conclusion is, that they did' a^pt as Per'soiis exerting 
their best Attention for the Corpoi^tibn at large. Not a 
Point was brought before the Arjbitrator otherwise than 
as it would have been by an Agent; having no other View 

R 4 than 



348 


CASES IN CIUNCERY. 


181S. 

The 

Mayoe 

and 

Commonalty 

of 

Colchester 

Lowtey. 


Hiaa the Advantage of his Principal. Tlie Award there¬ 
fore is binding at Law ; and was so conducted as to the 
Interests of the Corporation, that, unless bound to say, 
the Purposes, to which the Money was applied, can in 
no Sense be considered Corporate Purposes, I 6ught 
not to shake that Award. 

Upon these Grounds 1 cannot givethe Corporation the 
Relief, prayed by this Bill. The Costs of the Issues ne¬ 
cessarily follow the Event;, and this Bill imputing 
Fraud, when it is impossible that the Security could be 
cut down except upon the Principle of its Invalidity in 
Law or Equity, 1 should not do justice in this particular 
Case, unless I dismissed the Bill with Costs. 


1810, 

Nov, 23. 26. 

1313, 

Jan, 13. TULK n. HOULDITCH. 

Legacy re- ^OUN Lovelace by a Codicil to his Will, dated the 
citing the Pro- 20th of November^ 1796, disposed as folio ws: “ I 

babiltty, that a give unto my Son John'Lovelace at Malaga in the 
the Legatee was * 

not living, upon express Condition, that he diall return to JEngland and 
personally claim of the Executrix or in the Church Porch : if he shall 
not so claim within Seven Years, to be presumed dead, and the Legacy 
to fall into the Residue, . 

The Legatee not having returned, and dying abroad within Seven 
Years, the Legacy was held not due; the Existence of the Legatee, 
though appearing otherwise, being to be proved by the particular 
Means prescribed ; and there&re not within the Cases from the Civil 
Law, where, the End being obtmned, the Means were not essential. 

Objections of Form, that the Plaintiff, originally claiming under 
a special Assignment, bjr Way of Supplement set u p a different Title, 
as general Creditor, proceeding as such, not upon Proof of his Debt, 
but on the mere Admission of the Executor, i^^ainst a Person, ac¬ 
countable to the Executor for Assets, not determined. 


Kingdom 
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** Kingdom of Spain £2000 capital Stock, &c. Part of 
my Stock in the Funds: but as 1 have not heard from 
luysaidSonforaconsiderableTiinejandthere is aPro- 
** babiiity that he may not be nonr living, 1 do hereby de- 
claremy Willaud Mind is, that the said Legacy is given 
<< to him upon tlie express Condition that he shall not 
** foe entitled thereto unless he shall return to England 
** and personally claim the same of my Executrix or her 
Executors or Administrators or in the Church Porch 
of the Parish Church of Great Waltham in the Pre- 
senccof Two Witnesses; and incasemy said Son shall 
not return to England and claim the said Legacy in 
Manner aforesaid within the Space of Seven Years 
from the Time of my Decease then my Will and 
<< Meaning is that he shall be presumed to be dead and 
insuchCase thesaidLegacy herebygiventohimshall 
be deemed a lapsed Legacy and sink,idtu and become 
a Part of the Residuum oi my personal Estate; and I 
hereby will and direct that the said LegaoyshallbetMJitt- 
tinned in the Banh by my Executrix for the Time 
aforesaidafter my Decease until sufficient Proof of the 
Death of my said Son shall be {nroduced or such 
Claim thereof shall be made in Manner aforesaid 
* within that Period; and that the Dividends which 
shall from time to time become due thereon shall be re- 
ceived and vested in the same Fund to accumulate 
** togetimr with the Dividends which, shall become due 
upon such accumulated Fund for the Benefit of my 
“ said Son, in case he shall make his Claim thereto in 
** Manner and within the Period aforesaid, or otherwise 
“ of my residuary Legatee.*' , 

The Testatordied in Jforch; 1707. John Lovelace,the 
legatee, died at Malaga in October, 1803; at which 
Place he was residing at the Date of the Codicil, and 
when the Testator died, and continued to resideuntil his 

Death, 


1813, 

Tul* 

V 
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Death; ircTerhavingruturned to or personally' 

claimed tlie Legacy ; althougli he was apprised of it by 
Letter, dated the 16th of June, 1797, transmitting a 

IlofiLDiTCB. of > the Receipt of which he acknow¬ 

ledged, expressing his Intention of eoxmngio Enigland, 
when his Affairs permitted him; and it was proved, 
that he died of the Yellow Fever just as be was embark¬ 
ing for that Purpose. 

The Bill was filed against the Executor of John 
2x)i;elace,theLegatee,and against the residuary Legatee 
of the original Testator John Lovelace, who claimed 
the Legacy,* as having fallen into file Residue. The 
PlaintifF by Ins original Bill set up a Claim under an 
Assignment to him of this Legacy from Lovelace, the 
Legatee; but afterwards filed another Bill, by Way of 
Supplement asserfiug his Titleas a Creditor, suing on 
behalf of himself and all the other Creditors of John 
Lovelace, file Legatee. The Executor admitted the 
Debt; but did not admit Assets. 

Mr. Leach, and Mr. Boteler, for the PlamthT 

The*8ubstantialPart of the Condition, annexed to this 
XiCgaoy, having taken EfTect, the Appearance of the 
Legatee in the Church Porch is a Circumstance, that 
even in a Court of Law would notprevent the Legacy^s 
vestings and is therefote more clearly to be dispensed 
with in Equity. What Motive can be attributed to the 
Testator impeding tfaisCondition.^ Heassngnshts Reason, 
leaving no Doubt of his Object; that, if his Son should 
die abroad,the residuaryLcgatee should not be kept out 
of the property a considerable Time; requiring there¬ 
to, thatthe Executrix shall be perfectly satisfied of the 
Existence of the Legatee; and pointing out the Mode of 

' giving 
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giving that Satis&ction; having no Purpose beyond that. 
The Executrix admits, that she was satisfied of the 
Existence of this Legatee by oilier Means, viz. the 
Letter received from him in 1801. How is the t>e- 
clararion, that the Legatee, not claiming in Manner 
aforesaid within Seven Years, shall be presumed to be 
dead, consistent with the Notion, that there is something 
in the particular Mode, pointed out to satisfy the Exe- 
i'Utiix of the Fact, entitling the residuary Legatee ? 

♦ t 

This may be compared to the Case put by Lord 
Coke (ajyot a Condition to enfeoff a particular Person* 
and instead of a Feoffment a Conveyance by Lease 
and Release executed; Lord Coke says, this in Law 
amounts to a Feoffment. The subtantial Part is, that 
the Party should have the Estate: and the Form is not 
essential. In Rolle it is said, “theCondition is per- 

formed; for the Effect is performed.” So tiie Sub¬ 
stance of this Condition is, that tlie Executrix shall 
within Seven Years have Demonstration, that this Le¬ 
gatee was living,and she had that Demonstration. In all 
Cases of this Nature, Conditions as to Marriage, Powers 
ofRevocation, &.c. if the real Intention has been sub¬ 
stantially performed, a Court of Equity does not insist 
on a rigid Adherence to particular Circumstandes.* It is 
evident,that the onlySubjectofthisTestatoFsOontempla- 
|ion was the Uncertainty of his Son’s Life; and though in 
the latterPartofthe Olausehe appears to lose Sight ofthe 
particular Means by which he intended that his Execu¬ 
trix should be satisfied as to the Fact, the Reason, as¬ 
signed in the Introduction, over-rides thet whole. In 
Pearsall v. Simpson (b) Words of apparent Condition 
were held not to have that Effect. In BroomeY.JIfohk{c) 

(a) Co Lit, Estate upon^ (d) 15 Fes. 29, 

Condition, 207. a, (c) JO Fes, 597 . See 61S, 

your 
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your Lordship expresses yourself thus: Where there is 
** a genera] Direction to lay out Money in Land, the 
** Testator takes it for granted Land can be procured. 

If a particular Estate is pointed out he conceives a 
** Title can be made. Upon the Point, whethel', that 
** failing, it may be laid out in other Lands, after a Dif- 
ference of Opinion between Lord Thurlom and Lord 
** Jto8$lyn it is established, tliat it may; that the parti- 
“ cular Estate pointed out is only the Mode directed for 
executing the primary Intcsilion for a Purchase.**' 

This Claim is supported by various Analogies from 
the Civil L^w; under which a Legacy, if the Legatee 
should become mi Juris by the Death of his Father, 
was considered due upon the Legatee*s becoming eman¬ 
cipated; and Legacies to Daughters on Condition that 
they were emajncipatcd were due u})on tlieir becomingsue 
Juris by the Banishment or Death of their Father, or 
by other Means. Voet ( a), treating upon the precise 
Performance of Conditions, alludes to the^ Cases, 

Anotltcr 

(tt) 3 f^oet ad Pandactas, Sed nec peraequivalens con- 
Ub. 38. T.7. § 25. Sedet ditioiii parere juraregulariter 
amplifiB ^ conditiones pie- permittant. Qua ratione, 
rumquespecihcetaeexpree- si testator opus publicum 
scripto testatoris implendee in municipio per heeredem 
8unt,utcunqueimplemeDtum fieri jusserit, eumque sub 
alter* utile non sit. Hinc h4c conditione instituent, is 
cum testator Maevio fun- autem paratus sit pecuniam 
dum legasset sub conditione, dare reipublicae, ut ipsa 
si is decern dederiiCallimaciM, faciat, audieudus non est. 
cum qou non erat testa- Et qui honoratus est sub 
menti fsctio, cbnditi<mi Mee- conditione, si haredi, vel 
rius parere debet, et decetn altefi decent dederit, cum- 
dare, ut ad eum fundus is servus esset, ipsi servo* 
legatus pertineat, licet num- non domino ejus, daredebet, 
mos non feciat accipientis, ^ vice versd, domino dare 

jussus* 
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Another View of this Case is, that the Legatee was 181S» 
prevented by the Act of God from making his Claim 

before 


Jussus t sf servo ejus dederit, 
conditionem dandlimplevisse 
baud videtur* Quin imo 
si hseres, cui legatarius con- 
ditionis implendae causd de¬ 
cern dare jussus erat, decem 
ilia legatario aecepto ttt1is< 
set, non videri eum con- 
ditioni parutsse quasi,dedertf, 
Julicams ait; sed tanaen, 
quasi per hoeredem stet, quo 
minus parent, posse petere 
iegatum. Eodemque ex 
fundamento nec per com- 
pensationem inapleri posse 
dandi conditionem dictum 
in Tit. De Compensat. num 
16 post. med. Si tamen 
conditio testa mento inserta 
sese habeat tanquam me¬ 
dium & via ad finem ulterio- 
rem, etiam modo alio quam 
qHi per testatorem expressus 
erat, implementum accipere 
potest, & relicta ddberi. 
Unde si cui fideicommissum 
ita fuerit relictum, $i morte 
p^OrissuijuritJkerit pectus, 
& is emancipatione sui 
juris .fisctus sity aut patril 
sui deportatione, non videri 
defecisse cortditionem & 
responsum & rescriptuip. est: 
eo quod teslator tali con- 
ditione nomaliud intenderit, 
^uam ut ipsi filio, non autera 


V, 

patri jure patri potestatis HouLBlTCB. 

relicta quaerantur. In liber- 

tate quoque legati sub con- 

ditione dandi certam rem 

etiam rem aliam, aut sesti- 

mationem ejus, dari posse, 

jure singulari, favore liber- 

tatis, a Juftiniano consti- 

tutum est. 

The following authorities 
were also referred to; 

Dig. Lib. SS. Tit. 1, lex. 

U. § tl. 

^ » 

Si cui jta fuerit fideicom* 
missum relictum, si morte 
patris sui juris fuerit effec- 
tus, et emancipatione sui 
juris factus sit, non videri 
deficisse conditionem; sed 
& com mors patri contingat, 
quasi extante conditione ad 
fideicommissum admittetur. 

Cod, Lib.6.Tit. 25,lex.3. 

Si mater vos sub condi- 
tioneemandpationis hseredes 
instituit, & priusquam vo- 
luntati defttiictse pareretur, 
sententiam deportationis pa¬ 
ter meruit, vel aliter de* 
functus est, morte ejus, vel 
nlio modo pateik potestate 
liberati, jus adeundse haere- 
ditatis cum sud causd qua- 
sistis. 

Cod. Lib. 6. Tit. 46, lex. 
fin. 7^ 
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before the Expiration of the Time; falling a aad^den 
Victim to the Yellow Fever. No Laches ca» be iin^ 
piited; as there was no Reason for claiming at an 
earlier Period. 

Mr. Jjomtf for the Defendant, the Executor, merely 
stated, that he admitted the Plaintiff*s Debt; but de¬ 
clined proceeding for it. 

Sir Samuel SomiUyt aii^ Mr. Johnson, for the 
Defendant, the residuary Legatee. 

The first Objection is one of Form; which makes it 
impossible to decide the Question in this Cause. Tliis 
Bill must be dismissed; as being filed by a Person, who 
has no Interest to sustain the Suit} alledging, that lie is 
a Creditor of "a Legatee; and in that Charaeter filing 
aBill against the personal Representative of thatLegatee, 
and the residuary Legatee of the original Testator. The 
Executor is not asked, whether he has Assets indepen¬ 
dent of this Legacy. The original Bill was filed, not 
on behalf of all the Creditors, but by this particular Cre¬ 
ditor in his individual Capacity, claiming under an As¬ 
signment of this Legacy: an Injunction, restraining a 
Traiftfer, was obtained; and a supplemental Bill, though 
not properly such, was afterwards filed in a different 
Character, as a Creditor suing on behalf of himself and 
all others. Waiving that Irregularity however, this is 
open to another Objection, established in Utteraon v. 
Mair (a), JElmaUe v. M^Aulay (h) and other Cases, 
noticed mAhojgerrv, Romley ( c^,that Collusion,or Insol¬ 
vency, orperhapsgrossNegligcnce of tfaeExecutor,must 
be the Foundafion of a by a Creditor against a Per- 

2 Pcf. 95.4 jSro. C.C. (c) 6 Fe#. 748. See Bar* 

270. ^ rottgL V, Eltem, 11 Vet, 29. 

W 3 Bra.CC.624. 
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son accountable to the Estate; which special Case 
must be established by Evidence, and cannot rest upon 
tlieniere Admission of theKcpresentative. Your Lord- 
ship, citing (a) the Case of Bcckley v. liorrington, 
agrees with the Doctrine, stated by Lord Hardreiche. 
Here is no Evidence of Collusion: but tfle Bill states, 
and the Executor admits at the Bar, merely that he 
has not thought proper to file a Bill. Is that the spe¬ 
cial Case required? The Plaintiff has not even proved 
liiinself a Creditor; but goes upon tlie Admission by 
the. Executor of the Debt set up, Twenty-eight Years 
old. What an Opening to Fraud! 

Upon this Will the Intention is clear to impose on this 
Legatee, as a Condition precedent, the Necessity of re- 
tuniiog ioEngland and in Person claiming the Legacy. 
The 7’estator uses Words of express Condition. Evi¬ 
dence may be read, though notof Declarations to explain 
thcWill,of Facts,coming to his Knowledge afterwards; 
and the Fact of his Knowledge, that his Son was living, 
is established by a Letter,proved as an Exhibit, received 
from him iiiAfarcb, 1797; with Two Postscripts: one in 

« a 

Decemberf 1796: the other in J^annarg, 1797: jjpt with 
that Knowledge, that his Son was living, theTestator died 
mthout altering his Will. If it could be shewn, that his 
only Object was to ascertain, that his Son was living, and 
this was the M ode addpted, certainly upon the Authorities 
the Legacy would be due: but, as there was the farther 
Object, that he should return to England, and in Person 
claim this Legacy, that Object not being fulfilled, the 
Claim cannot be supported. Another Letter from the 
Son, in 1797, aeknowledgingihe Receipt of the Intelli¬ 
gence of his Fathers Death, sfi^ws, thathe did not intend 
to comply with the Condition; meaning, that the Legacy 

(a) 0 IW, 749 
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should go to his near Relation the residuary Legatee, 
That Letter speaks of this Passagein the Will; represents 
tlie Absurdity of supposing him dcad^ though he -was in 
constantCorrespondence with several Persons, to whom 
liis Father might have applied for liiformatioh. At 
tliis Period,^ome Time after the Testator’s Death, 
the Legatee, fully apprised of the Condition, does 
not choose to claim the Legacy; and indicates no In¬ 
tention of claiming it: his personal Representative there¬ 
fore cannot claim it eitlier upon the Ground, that the 
Condition should be dispensed with, or that the Legatee 
had Seven Years to make the Claim in. The Answer 
to such Claim is, that this was a Condition precedent; 
and nothing but Death in too short a Time to admit of 
returning to England could dispense with it. 


Hr. JLeach, in Reply. 

The Objection of Form, that there is no Privity be¬ 
tween the ori^nal and sapplemcntal BiUs/ (though this 
seems not supplemental, but an original Bill in the Na¬ 
ture of a supplemental Bill,) is cured by the Admission of 
the Executor at the Bar; which is a sufficient Foundation 
for the Jurisdiction; as, unless Collusion ca» be shewn, 
all Persons, who could institute another Suit, would be 
bound by the Decree in this Suit: the Executor j and all, 
who could claim under liim: all the otherCreditors; who, 
with the Exception of Collusion, candaim only tlirough 
tlie Executor. This is the Case of an Executor, who 
having no Assets, declines trying thisQuestion athisown 
Expence; which gives the Creditor the Right to try it: 
theExceuWs sodeciining, thoughhisMotivemay beex- 
cuseable, having the Effiic^ of Collusion. The substantial 
Inquiry is, mil the Executor do Justice to theh^tate: if 
not, whatever is theMotive, jjroper orimproper, thcParly 
interested must have the Right to prosecute the Claim. 

The 
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The T estator states upon the Face of his Will his Rea- 1813. 

son for giving the Legacy in this Way, the Probability^ '-v-' 
that hisSon was not living, and the Ground of that Infer- Tolk 

ence; not having heard from him fur a considerable 
Tiiiurf On account of tliat Uncertainty the Enjoyment Houlditcii, 
of this Legacy by the N iece is suspended for Seven Y”ears, 
but no longer. In the Cases from the Civil Law, which 
stand u}>on this Reason, that before Emancipation the Le¬ 
gacy would bo a Gift to the Father, the Question was, 

Avhether the Testator set any Value upon tlie Means, or 
considered tliem only as Means of obtaining the End: 
wliicli was to gi ve tlie Legacy as soon os the Legatee was 
capable of ciyoying Property: but the Testator looked 
i>nly to one Mtuleof requiring thatCapacity, the Father\s 
Df'utli, not the Son's Emancipation; and the Reasoning 
ol‘ xXvtiJEnginih Law is the same in tlic Case of a Condi- 
I ion to enfeoff, the Party conveying by Lea«e audRclcase: 
thej niention issubstantiallyperformedby passingtlieEs- 
luie: yet it may well be supposed,fi;om tlie differentNa- 
itirt* of ihose*Modes of Conveyance, that aValue was set 
upon the Means. The Consejjuencestated,that! this Le¬ 
gal ce shall be jiresumedto be dead,is conclusive, that the 
End, not the Means, was th^ Testator's Object; that he 
si.>t no Value upon the Means: On that Sujiposition he 
Mould have declared the Jjegacy forfeited: buttohismere 
Appearance in the Church no Importance could be at- 
(aebed witli reference to the Testator's Object. He 
might appear tiiere without any Evidence personally to 
the Executor; and the Condition would bd performed: 
but t!ie Reason of seclraCoiidition must be regarded; 
that a Pt»saibility may he aSbrded to the l^xeciitor of 
obtaining ch ar Proof in this ('ountry, that the Legatee 
was alive, and the Executor might be satisfied of tliafe 
Fact by other Means, by Cerroi^ioHdeace, for instance, 
with the Legatee, preclutKng all Doubt, and making the 
Medium of Proof pointed out unnecessary. The whole 
Voi, 1. S Object 
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Object of the second Broach of this alternative Con¬ 
dition is to secure satisfactory Means of proving that 
Fact; which Fact is acknowledged by the Person, 
who was to take iii the Event of the Death of this 
Legatee, and, beings in direct Correspondence with 
liino, could have no Doubt of his Existence. 


The Lord Chancellor. 

The formal Objections, taken to this Bill, well de¬ 
serve Consideration : first, ^lat the Suit is instituted 
upon an original Bill by a Person, stating himself to be 
the Assignee of this Legacy, and what is called a siij)- 
plemcntal Bill by the same Person on behalf of himself 
and all other Creditors; secondly, a more material Ob¬ 
jection, whether a Creditor can claim this Legacy upon 
the Ground, that it is necessary for the Satisfaction of 
his Debt; not making that out otherwise than by the 
parol Declaration of the Executor, not even ass(‘rtingiip- 
on his Oath, that hefias not Assets, but asserting that at 

the Bar. 1 conceive, that the Individual, • who has tlie 
# 

Property in her Hands, is entitled to insist, that the Cre¬ 
ditor shall prove, that he is such; and the Admission of 
the Executor ishotsufficient: on the contrary there would 
be a Right to cross-examine that Proirf. That how'ev<*r 
vrouM lead to the Proposition, that the Court would give 
Liberty to examine; but npcm the oilier Objection ot* 
Form it is necessary to examine this Record; and un¬ 
less it is dilFerent from the Representation of the De¬ 
fendant, I do not see an Answer to the Objection. 

These Objections of Form, which are too material to 
be overlo(died, may make it unnecessary to decide, whe¬ 
ther this Legacy can be^laimed; depending upon a Prin¬ 
ciple, that requires great Attention. All the Cases from 
the Civil Law upon my Recollection of them lay down, 

• that 
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that where the C onditioii prescribes the Means, the K ntl 1 a 13. 

beiii" obtained,the Means arc overlooked; and then, slat- '-rv—' 

ing the Cases of Emancipation, that have been referred Tl'MI 
to by Mr. Boteler, they proceed to say, that this is in 
J''avort)f Liberty, or inay be done upon Legacies ob Hoolditch, 
jtiaa Causaft; and some of them make a Distinction 
rven as to a Child in this Respect. . 


.Mr. Boteler said, tlie Passage as to its being in 
I'avor of Liberty relates merely to the Emancipation of 
Slaves. 


The Lord Chancellor. 

* 

I think this Legacy is not due under^tlie Circum¬ 
stances. The Cases, cited from the Civil Law, are 
distinguished in tliis Respect. In tliose Cases, where 
the Legacy was considered due, tlie Means, by which 
the Party appeared to be living, were not thought to 
be essential: if the Fact was oUierwise established, it 
was suilicient: but there is in this Will Language 
plainly shewing, that the Testator did not mean the 
JiCgacy to be taken, unless the Fact, that the Part); was 
living, was poiiite^out by the Means, by which the 
'IVstator required that Demonstration. 

The ('unsequence is, that the Bill must be dismitSscd 
without Costs. 


S2 
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Feb, 5, 8, D. JilNO DENISON. 


Construction JpRANCES Tmac»<m by her Will, clatetltlic 29tFi dC 
of a Devise iu Marchj 1750, beginning'uitli a Direction, that all 

Fee subject to jjer jyst Debtsrslmll be paid or satisiied,made the follow- 

wlth^m ** ^ do hereby order and dispose of iny 

upon the Inten ** following llfonner: I j^ve, dcviiH?, and 

tion collected ** ^*e<pieatli all that my Manor or reputed Manor cd'/Vw - 
from the whole and all other my real Estate whatsoever and 

Will, a benefi- “ ulueresoever unto my Cousin Mary Altham, Wife of 
ciul Devise, and “ Royer Althamf of Maeforg C0im»ir>n«,.iE<O'nr/ow, Esq. 
not a Trust rc- “ and to niy Couifin Arahetta IgaacHOWf and their Heirs 
suiting to tljc “ andAssignsJbrcver,subj«!etuevcpthele»staandcliarg(‘- 
Heii- as to the ablewithtlic Paymentof the follow'ingAnnuities liere- 

Surplus beyond inafter mentioned; that is to say, to my Brutlier TFi7- 
tbe Annuities; « Ham Imaeson the Annuity or yearly Sum of ./TOO 
“ givt?n and devised to him l>ytnyFather‘'sWill and also 
** a farther Annuity or yearly Sum of «£50 whieh 1 gi\e 
“ him during his Life: to my Sister Sarah Igaarson tln^ 
AnnuityoryearlySiim ofofOtlgivenaiid devis(‘d to her 
** by ray said Father’s Will; also a farther Annuity or 


yearly Sum of /SO, which I give j^r duriiigher liifc, 
« for her sole separarte and personal Use, exclusive of her 
Husband, who is to have no Power to receive, Ae.tlie 
“ same, & c. And I do order that theReceiptsof niy said 
Sister alone whether covert or sole, &c. shall be goo<l 
" and sufheient Discharges for the same;” and after her 
Decease the Testatrix gave the same Annuity of c£’150'to 
her Sister’s Son Henry Creagh l»aacmn for Life, and 
after his Decease to any‘ dther Child or Children of her 
Sister Sarah Iroacronli ving attlieDeath of theTestatrix 


and to tlie Survivor of such Children during tlmir respec* 
tive natural luTes, and if btit one^then to si eh only Child 

for 
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forliisor her Life, The Testatrix ga.vo to her Aunt 1813. 
Margaret I»aamon ai| Annuity of «£^100 for Life and 
“ after her Decease I g;iTeto my Brother^ntAonj^ Isaac- Kino 

** son on his Life an Annuity of ,£150” 'whioh after his 
Decease was to be divided amongst his Children for Den iso n« 
their Lives; and alter giving another Annuity of ,£30 to 
her Cousin Catharine Isaacson she thus proceeds: 

All which Annuities I will and direct shall be paid 
** quarterly &c. and I do hereby charge my real Estate 
witli the Payment thereof.” 

The Testatrix gave her-personal E8tate«(with a slight 
Exception) iojftogerAUhantf EdmundByron, and Giles 
Alcock, tlieir Executors and Administrators, “subject to 
and chargeable with the Paymentof my just Debts and 
“ tlicLcgaeieslieroinaftcrmentiQned;”ajnROngwhich were 
Legacies to her Brothers Anthony and William Isaac¬ 
son: to her Cousin MargAltham a Legacy of a£l00: to 
her Cousin Arabella Isaacson £3(ii0y aud to Roger Al- 
iham; EdmundDyrdn^ and Giles Alcock£2Wi a-picce. 

The Testatrix then declared) thattlie Annuity of ,£150, 
given to her Brother William Isaaman for his Life, 
should after his Death go to his Children, and after their 
Deaths One Moiety of it to her SistcT iSarah IsaacsoUy 
and afterher Dcafhtohcr('^hiIdren,UvingattbeDecease 
of the Testatrix- The Will then proceeded thus; 

And as to the oilier Moiety of the same Annuity, to^* 
gether with the surplus Profits of my said real Estate 
** to be computed from the Time of my Decease, I give 
“ to my Broilw^ Anthony Isaacson for his Life and after 
“ his Death to such of his Cjiildren as shall be living at 
die Time of ray Death and to the Survivors and Sur- 
“ vivorof them during theirrespcctive natural Lives; and 
my farther Will is, tliat after the several Deceases of my 

S3 “ said 
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" said Sister and her Children the said annual Sum of 
** .£’150 and the c£75 as aforesaid given to her, and them, 
“ shall go to my said Brother Anthony for Life, if lie 
“ shall be then living, and if he be dead, then to such of 
his Children and the Survivor and Survivors of them 
“ that shall be living at my Death; and in ease of his and 
“ their Deaths first happening then my Will is that the 
** whole Rents andProfitsof my said real Estate shall go 
“ andbepaidtomysaid Sister^ara/i/#«oc#oiiduringber 
“ Life, if she shall be then living, and if she shall be dead, 
“ then to be paid to such of the surviving Child orChil- 
“ dren of my said Brother and Sister that shall be living 
at the Time of my Decease for his, her, or their natural 
“ Life or Lives only.” The Testatrix ap|)oiiitedi?o^er 
Althamj Edmund Byron^^mA Giles Alcocky Executors. 


By a Codiefr,dated the latli of Aprils 1752, theTesta- 
trix gave a few Legacies; declaring, that she did thereby 
charge and subject her real and personal Estate with the 
Payment thereof; adding, “ but it is my Desire that my 
“ personal Estate shall be first applied in ease and Ex- 
“ oneratiou thereof and of the other pecuniary Legacies 
** in my Will mentioned wherewith I have charged my 
“ personal Estate with the Payment in Manner therein 
“ expVessed.” 


The Testatrix died in 1752, leaving ilnfJiowy Isaac- 
son, her (ddest Brother, and Heir at Law, surviving. 
All the Persons, to whom Annuities were given, being 
dead, the Heirs at Law of the Testatrix claimed her real 
Estates on the Ground, that they were devised to Mary 
Althnm and Arahetta Isaacson for particular Trusts 
only; which being satisfiodftlie Heir was entitled by way 
of resulting Trust. Fcrthe Purpose of tryingthis Ques - 
tion ail Ejectment was brought by the Devisees against 
the Heirs, and aVerdict was g^iven for the Devisees, sub¬ 
ject 
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j«ct to the Opiuion of the Court of King'» Bench* 
The Case was arg'ued ou the Idth of November, IS12, 
when tlie unanimous Judgment of tlie Court was, that 
the Devisees were entitled to recover, and the Verdict 
oug’htitd stand. 
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The Bill was then tiled by the Heirs at Law; praying 
a Declaration, that they were entitled to the whole 
heueticial interest in the Estate devised to the Defen. 
da 11 1 Denison, fonnerly Isaacson, and Mary 

Althami a Convc;yance of the legal Estate, and an In¬ 
junction. 

The Defendant Arabella Denison by her Answer 
stated, that she was. at the Time of the Decease of the 
Testatrix an Infant of the Age of Seventeen Years. 
The other Defendant’s demurred to thoJSill for Want 
of Equity. Upon this Demurrer and a Motion for an 
Injunction, the Cause came on« 

ff 

Sir Samuel Bomilly, Hargrave, and Mr. Ben- 
yon, for the Plaintiifs, the Heirs at Law. 

In order to constitute aDevisee a Trustee, it i» not in¬ 
dispensably necessary, that the Words ^^inTrust” sjiould 
b(‘ employed: if the Intention appears, that the Devisee 
shall be a Trustee, that is sufficient aedordkig tothe Doc¬ 
trine of Lord£fardie>ici;e in the impoc'^diiitCascof jEfii/v. 
TheBishopof London (a ); and that latsiitionis manifest 
upon the whole Frame of this Will. The Terms “ snb- 
ject to and chargeable with” are synonymous with “in 
“ Trust.” Upon what Principle canitbe mlferred, thata 
beneficial Interest was intended to be given to these De- 


(a) 1 Atk, 618, 
S 4 


visees I 
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visccs ? Tlifiro was no Possibility, that they could derive 
auyAdvaiita^e frOinit fora ^cat Numberof\ cars; pro¬ 
bably tbcy wouldnotsurvivctheTrusts expressly created’ 
and whose Descendants would be entitled depended on 
Aceident since, whether the Devisees took in Tirjstor 
beneficially,they were Joint-tenants. It isiiutininiate- 
lial, that the PuJrposes, for which they were appointed, 
necessarily required,thattheyshouldhave the ic^al Estate 
vested in Ihem. The Testatrix,liaving tlie same Intention 
wi th respect to her personal, and her real, Estate,ga ^ cl a'~ 
gacies to these£\evisces: coiild she then moan to give 
them the beneficial Interest in her real Estate r No Pas¬ 
sage of the ^Yill indicates that intention; and the clear 
Principle of Law is, that an Heir shall not bo disinherited 
without express Words or necessary Implication (o). If 
tliis Cose had arisen upon a Deed, for Instance a Fcoil- 
incnt, without'Oonsideratioii, to and his Heirs, to the 
Use of JB. for Life, with Remainder to the Use of C. in 
Tail, the Deed stopping short wUh that Limitation, tbert' 
would be a resulting Use for the Heir, carrying the lt;gal 
Fee (hj. A W^l however, importing Bounty, the Pn*- 
suinpUou is, that a beneficial Interest was intended: thf; 
Heir is therefore required to shew, that, thougli not in 
Words^yetin Effect, tbisis a Trust: substantially u De 
vise in Fee in Trustfor particular Purposes, uotexbaust- 
iiig the whole beneficiaL Interest. The Devise is follow ed 
by several Annuities, which arc so many ]^x>visioiis for 
Life, for her Brokers and .‘•ister; indicating at least no 
I lostility towarus them, In the Bequest of the personal 
Es tate, where the sameTerms are usedasin the disposing 
ofthe real Estate, “ subject to and chargeable with,” did 
she Lutcudto make theExecutors, having equalLegacies, 


(a) See Bout ell y,Mohun got v. Penrice^ ibid. 471. 
Prec. Ch. 381. Sampson v. fhj Co. Lit. 23, a 271, b. 
Jlorusbp, ibid. 459; (ind Pig* 


Trustees 
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TrttUecs for the next of Kin ? If that must be Urn Con- 18 {3« 

s( ruction, why sliould not Um same La^g;uage, applied to ^ j ^ c 

tile real Estates,accompanied too, by Legacies totlioDc- 
vi8ccs,have the sanicEflfectjCreatii^ a resultingXrjist for Penison 
llic Ilmr at Law? The Devise of tlic “ sui'plus Profits” 
of the real Estate to her Broilier and Heir at Law shews, 
that the Testatrix, giving her real Estate to Imr Two 
Cousins, charged with the Annuities, h<id a fartlicr Pur¬ 
pose. This,i f not a legaLEstate, is at least another express 
Trust. The Devise indeed, is so surrounded, so impli¬ 
cated and blended with Trusts, thatthedirect Useoftbat 
Term could not more strongly mark the Character of the 
Devisees By such a series of Trusts tlm subsequent 
lutercst, whoever lias it, is postponed to a very remote 
Period. The Conclusion upon tlie whole is, that she 
never meant to give the Residue to the Devisees; that 
making a partial Disposition she bad nafilrther Object; 
and the Consequence of Law is, that the Residue 
the beneficial Estate not exhausted results to the Heir. 


The Doeiriiic, that where there isaDcviseuponTrust 
for ]Mr( ieular Purposes, which do not exhaust the wliole 
henelieial Interest,the SurplussUalllmaresultingTrust 
for the Heir at Law, k to be found in numerous Cases : 
HUl\,Thf Uinkop of London faj, Hillx. CocligfhJ^ 
Stansjipld vJiaberfflmm{c)yLh^dv.l:ipiUpt {d) , Darid- 
ton V. Folei/ (e); Packinytou v. H yvh (/), and tlio 


(/i) 1 Aik, 618. 

{b) AniPf page 173. 

(r) 10 Ves, 275, 28P, 

[d] 2 Aik, 230. 

{e) 2 Bro, C. C. 203, 

{/] Cited by Mr. /for* 


grave from C,B.JVard*s MS, 
The Case afterwards went to 
the House of Lords. See 
iVychy Appell. and Packing* 
ton, Rtis^mtid, I Bro, P, C, 
*372. 


Case* 
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Cases collected in Mr. Sanders'a Notes (aj to fUll r. 
The Bishop iMndon. * In Packington v. IVyeh a 
Term was created for Fourteen Years to pay Debts; and 
the Surplus was held a resulting^ Trust for the Heir. In a 
doubtful Case the Decision ought to be in Favor^of the 
Heir; whose Right the Law favors. When a Person is 
onceappointedTrustee, expressly or by Implication,there 
must be the most unequivocal Declaration to make him 
take beneficially. I n Martonx. Horton (bjn. Devise to 
Trustees and their Heirs upon Trust to permit a F&me 
Covert to receive the Rents during her Life for her sole 
and separate Use, with Remainders toher first and other 
Soiis&c.vestedthclegalEstateintheTrustees.ThePlain- 
tiiTs Construction, tliat this is a Trust to a certain Ex> 
tent only, all beyond that resulting to the Heir, renders 
the Will simple and consistent. The Terms, “ Surplus 

(a) The Cases collected Bro. Cb. Rep. 128. —Spinks 
by Mr. Samlers as Instances v. Lewis, 3 Bro. Ch. Rep. 
of the general Rule,&re, Ran^ SdS.-^Sherrardv.Lord Har» 
doll V. Bookey, 2 Vern. 425. borough,Amb. i65.—/?o/nii- 
Prec. Ch. l62. S- C.'—City son v. Taylor, I Vies, jnn, 
q/ Londonv.Garufag,ii Vem, 44. As Instances of the Fj - 
571.—Hobart v, Suffolk, 2 eeptions, Mr. Sanders cites 
Vern.644.’—Bristolv.Husig^ Coningkamv. Mellish, Prec, 
erJbrd^2Vem.645.’^Siarkey Ch, 31.-^Rogers v. Rogers, 
V. Brooks, 1 P.Wms. SpO.-— P, Wms, ig3,—Mallabar v, 
Cruse V. Barley 5 P. Wms. Mail<d>ar,Cos. temp. Talbot, 
2Q.—-Stonehouse v. Eoelt^, 73.—Durour v, Motteux, I 
3 P. Wms. 2b2.—‘Digby v. Ves, 320. —Cook v, Ducken- 
Legard, S Cox*s P. Wm, field, 2 Atk, 562.—Wright 
22. —Gravenor v. Hallum, v. Row, 1 Rro., C. C. 

Amb. 643.*— 'Arnold v. Chap^ Popharfi v. Lady Aylesbury, 
man, I Ves. 108.—Ack- Amb. 68.—See Wright v. 
royd V, Smithson, 1 Bro. Cfh* Wright. 16 Fes. 188, and the 
Ca. 503.—Leslie v. Devon” References in the Note (o), 
shire, 2 Bro. Ch. Ca. 188,— I 90 , to other late Cases. 

Robinson v.Taylor, ibid.589. (&) 7 T. R. 652. 

—Hutcheson v.Hammond, 3* 


« Profits,’ 



CASES IN. CHANCERY. 


267 


" Profits,” cannot mean the Estate itself. Who then was 
. to repair, to pay the Taxes, and the Annuities, but the 
Devisees, as Trustees? The Observation has been fre¬ 
quently made, that there is no Magic in Words, when 
the Intention is clear. The Word “Cousin,” by which 
she denominates the Two Devisees, cannot be consider- 
e<] materia], since she uses the Terms “ Brother, ” 
“ Sister,” or some other Term of Relationship, when 
she speaks of the Annuitants, and most of the Legatees 


1813. 

Kino 


tj. 

Denison. 


Mr. Lttachi 'Mr. Bell, and Mr. DomdesmeU, for 
the Defendants. 


Admitting, that under a Devise for particular Purposes 
tiiis Court will presume, tiiat thos«r Purjioses limit the 
Devise, and, when they are satisfied, the Heir shall take, 
that Rule is liable to j^xception, if a contra/y Intention is 
to be collected from tbe whole Will. Thus, if the Testa¬ 
tor has expressed a particular Affection for the Devisee, 
die general Rule has not prevailed against the Inference 
of Benefit to the Devisee: but it is contended, that where 
there is, as in tliis Cose, from the geiimrality of the De¬ 
vise a partial Exception in the Shape of an equitable In¬ 
terest, that Inference of Benefit, intended by the general 
Devise, is not to be collected. Can it be maintained, that 
a Devise to .<4. in Trust to sell to pay Debts is the same 
as a Devise to A. subject to and chargeable with Debts ? 
The Proposition goes to that Extent. The Effect of Le¬ 
gacies to Executors, makingthemTrusteesforthenextof 
Kin,byAnalogy to which thisConstruidion issup|korted,is 
theConsequence ofI^w,nottheResult of Intention, but 
generallycounteractingitThatRule,however,cannotap- 
ply, where there is an express ^iftof the Sui|}lustothem; 
and the Propriety of the Rule,and the Reason, upon which 
it is founded, that aMan cannot take both a Part and the 
Whole, have been much questioned; and Circumstances 

much 
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much slighter than those of this Case ha\c prevailed 
against it. Horton v, Harton was a Devise expressly 
Upon Trust; and the Trust, if it had not been for a 
Covertf would have been a Use executed by the Statute. 
The Terras of this Devise, “ subject to and chargeable 
“ with'* tliese Annuities, import a legal Rent-charge; and 
the Inference of Trust from the Situation of One of seve¬ 
ral Annuitants, being a married Woman, is repelled by 
the independent Character of the others. The Objection 
from the Remoteness of the Period, at which the Benefit 
of this Devise is to come into Possession, is removed by 
the Fact, that aii the Lives, during which it was sus¬ 
pended, wera in Existence at the Decease of the Testa¬ 
trix ; and therefore, according to the usual Expression, all 
the Candles were burniug at the same Time. If, how¬ 
ever, she contemplated an Interest beyond tlic Lives of 
those Personls-^hy could she not devise it, rather than 
permit it to descend to her Heir ? The Joint-tenancy is 
accounted for by the Remoteness of the Benefit, which 
was to fall to the Survivor, according to the .Event. The 
Inference of Ben^t intended arises fairly fron the Use 
of the W<Nrd “Cousin,*' indicating Affection, and an lii- 
tenUon of Benefitbeyondtheparticular Purposes: a Rea¬ 
son, which prevailed in Coningham v. J^ellhh fa), and 
Roger $ V. Roger* (b); and in Hobart v. The Countess 
Sujfolk(c) the samcEfiect was prevented fay theCircum- 
stance, that One only of the Devisees was a Cousin. A 
material Distinction of this Case is, that it is a Devise o 
the entire Estate, and the Annuities are only partialEx- 
ceptionsf and though in Deeds the Want of Considera¬ 
tion has been hdd to create a resulting Use for the 
Grantor, upon Wills a different Construction prevails: a 
Devise, being primd jfiif a Bounty, requires no Gon- 


(tt) Free. Ch. 31. temp. Talbot, 268. S. C. 

(bj 3 P. IFnir. 193. Ca, (c) 2 Vexn^ 644. 

siderationi 
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sideration. The Tnfaney of the Devisees, not only at the 
Time of makiiii^ the Will, but at the Death of theTesta- 
trix, though considered unimportant, is a strongindica- 
lion, that the TestatrU meant to give them the beneficial 
Interest; nottomakethemTrustees; correspondingwith 
the general Doctrine of tbisCourt: Taylor y. Taylor f aJ, 
Mummar. Mumma (b), Lampleiyh v. Lampleigh (c), 
and Dl'mhhom v. FeaH {d). This Question has been 
fU^tided upon the Merits by a Court of competent 
Jurisdiction, no express Trust “to receive and pay,” “to 
“ perm it or suffer,” &c. Terras, whicii in most Cases vest 
the legal Estate: nor is it “ to repair,” or “ pay Taxes,” 
as in Shajdandy. Smith (e). There is nothing which re- 
(jiiires the Interposition of Trustees; and the Heir is 
clearly disinherited by Words importing Uounty. In 
Hilly. The Bitshopof iMndonUjorA Hardwicke states, 
that each Case must depend upon its ph^uliar Circum¬ 
stances; an Opinion, in which the Master of the Rolls 
coincides in JValton v. Walt.on{f)f observing, tliat it 
is not universally true, that the Expression of a Pur¬ 
pose, for which even a Devise of liund is made, limits 
the Devise to the Purpose, so expressed. The Case 
oi Worthy. Crompton (g) bears a striking Resemblance 
to tliis: the Heir in each Case taking an Interest; the 
Devisees having nothing, unless the Devise was bene¬ 
ficial. Philips Y. Jffele (h), Dockseg v. JDocksey (i), 
Kenneti v. Lord Beauclerk (b), and Jackson v. HTur- 
lock (/). As to the abrupt Manner, in which the Testa- 
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fa) 1 Atk, 386 
(i) ^ Vern* 19 ; and see 
Mr. Raiihhy*s Note 

(c) 1 P. IVms. 112; and 
see Mr. Cox’s Note. 

(d) 3 Ves. 27. See 30. 
(#) 1 Bro, C. C. 7^. 


ffj 14 Ves. 318. See 322. 
(g) 1 Ch. Ca. 196 , See 
2Fsm, ii53, • 
fh) \ Rep. Ch. 120. 

(i) 3 Bro, P. C. 39 . 

[k) 3 Bos, ^ Pull. 175 , 

(/} 6 Ant^. 487. 

frix 


t 
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tri”* stops after the several Annuities for Life, it wa* 
unnecessary, after having devised the Fee, to repeat it. 

Sir Samuel Romilly, in Reply. 

The Authority of North v. Crompton has been im¬ 
peached by many subsequent Decisions; and no Doubt 
remains at this Day, that a Legacy to the Heir at l«aw, 
or tlie next of Kin, will not preclude their Claim of the 
Surplus undisposed of. RandaU v. Bookey (a) is a di¬ 
rect Authority againsiiVbrth v. Crompton^ and in Favor 
of the resulting Trust. The only Question here is, whe¬ 
ther, a Trust ^eing evidently intended upon the whole 
Will, an express Deelaration of Trust is indispensible ? 
InHiUy. TheBialiopof Londbn, which states distinctly 
the Rules,thatmust govern thisCasc,the Exordium indi- 
cates an Inte^ion to dispose of every Thing; the Tes¬ 
tator' sMother-in-Lawwas the greatObject of his Bounty; 
and it is not easy to account for Lord Hardmicke’* 
Doubt upon the Construction, wiiich he finally adopted. 
Here is an express Declaration, that the Receipt of a 
married Woman stedl be a Discharge: to whom but the 
Devisees as Trustees? A Decision in Favor of the De¬ 
visees ihust suppose, that the Testatrix intended to give 
a partial Interest to her Brother and Sister, her nearest 
Relations, and tlmt afterwards the whole Estate should 
go to Strangers, or very distant Relations, then unborn. 
Can any Disposition be imagined more improbable o>r 
capricious than such a Preference of the Descendants 
of her Cousins to the Exclusion of the Descendants of 
her own Brojhers and Sister? The Case of Coninyham 
V. Mellitth did not turn upon the Word “ Cousin,” only 
The Devisee was as ne^jr of Kin as the Heir to tlie Tes¬ 
tator; and was appointed Executor; but, as the Debts 


(a) S Vern* 425, Prtc, Ch. l62. S. C. 


exhausted 
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inhausted the personal Property, he would have taken 
uothiiig', eitlier as Executor, or Devisee, if the Surplus 
of the Land had been lield a resulting Trust for thellcir. 
The Case of Royers v. Rogers, which is better reported 
in FoPester (a), though the Devisee was described as 
his doiirly beloved Wife, proceededupoii the Declaration 
that she was “ sole Heiress and Executrix of all his Lands 
“ and real and personal Estate to sell and dispose thereof 
“ at her Pleasure.** The Objections from the Infancy 
of one of these Devisees, and the Coverture of the other, 
the Improbability, that such Persons were intended to be 
mere Trustees, is answered by the Distance, to which the 
Trusts were likely to extend, and the Circumstance, that 
the married Woman was the Wife of a professional Man, 
competent to advise her in the Discharge of her Duty as 
n Trustee. The Case of Mvmma v. Mumma is not ‘ 
hatisiactory. If Infamts can be Trutsees i^r Payment of 
I K'bts, why not for other Purposes ? In Blinkhom v. 
Fmet {h) Lord Hardwieke relied upon Infancy only 
as one of several Circumstances. The Rule, that an 
Executor, having a Legacy, is a Trustee of the Sur¬ 
plus for the next of Kin, depends, not iq>on a legal In¬ 
ference, but on the presumed Intention: the Law 
giving the Surplus to the Executor. • 


:i27| 
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If the Devise of an Estate charged with Debts will 
t arry the whole Fee, subjeetto the Charge, the Question 
is, under all the Circumstances, whether, this being a 
Devise of tlie whole Fee upon certain Trusts, which do 
not exhaust the whole beneficial Interest, the Heir is 
Dot entitled to that, which remains, as a res^lting Trust. 


I'he Lord Cuancelloiv 

The Decision of theCourtof I consider 

{«) For. 263. . (i) 2 Fes. 2/, 


as 
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as having dotermincd thi:?, and this only; that the Tes¬ 
tatrix does not g;iVP to her Heir at Lavr, or leave in 
him, after all the particular Estates determined, a leg;al 
Estate, upon which an Ejectment tNnildbe maintained ; 
and the Court, if they entered into the Coitsidt'ration, 
whether the Two first Devisees did, or did not, take 
the beneficial Interest, as well as the legal Estate of In¬ 
heritance, subject to the particular Estates, either leg^il 
or equitable, given to other Persons, could not lake that 
View of it, except to enable them to determine, whether 
thcTestat rix intended to sever the legal and beneficia 11 n ~ 
terests; with the View to determine farther, whether 
the legal Intbrest was, or was not, in the Devisees. 
Their Opinion, 1 believe, was, that both the legal and 
equitable Interests were in the Devisees; and that is to 
be estimated as an Opinion, expressed only with a View 
to the Deten^hatiou of another Question. 


The Principles, appUeabl^ to this Case, are very well 
settled. 1 adept tiiose, expressed in HiU v^.TAe Bitihop 
of JLfmdon (a), an affording Uie Grounds, upon which 
Distinction l*ord Hardwire proceeded; but I will here point out 
between a De- ninety of Distiiic^tion, as it appears to me,upon which 

viKe, charged this Court has gone. If 1 give to A. and his IIeir>t 
with Debts, oil my real Estate, charged with my Debts, that is a 
and on Trust Devise to him for a pariicular Puipose, but tiot for that 
to pay Debts. Purpose only. If the Devise is upon Trust to pay my 
The former a Debts, that is a Devise for a particular Purpose, and 
beneficial De- nothing more; and the Effect of thoSe Two Modes ad¬ 
vise, subject to inits just this D^erenOe. The former is a Devise of an 
the particular Estate of Inheritance for the Purpose of giving tlic De- 
Purpose: the visee the beneficial Interest, subject to aparticular Pur- 

latter limited . tiidattcr is a Dcv»se |i» aparticttlar Purpose; with 

to the parti¬ 
cular Purpose; ^aj 1 Atk. 6 l8. 

and therefore 

_ * 

the Interest not exhausted a resultity* Trust for the Heir. 


no 
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no Intention to give him any beneficial Interest. 
Where therefore the whole legal Interest is given for 
the Purpose of satisfying Trusts expressed, and (hose 
'rrusts do not in their Execution exhaust tlie whole, so 
much* of the beneficial Interest as is not exhausted 
belongs to the Heir: but, where the whole legal Interest 
is given for u particular Purpose, with an Intention to 
give to the Devisee of the legal Estate the beneficial 
interest, if the lyhole is not exhausted by that parti- 
<*ular Purpose, tlie Surplus goes to the Devisee) as it 
is intended to be given to him. 


I8fs. 

Kino 

V, 

Denison* 


This is the Meaning of Hie several JPassages in Trust by Im- 
HiU V. The Binhop q/ London (a), and otlier Cases, plication witJi- 
before Lord Hardwicke; who marks the Distinction, out the Word 
that the Word “ Trust,” was not made Use of. That “ Trust.*’ 
is a Circumstance^ to be attended to;''but nothing 
more; and, if the whole Frame of, the Will creates a 
'I'rust, for the particular Purpose of satisfying which 
the Estate i§ devised, the Law is the same, though the 
Word “ Trust ” is not used: but then the whole Will 
must create a Trust, for the particular Purpose of 
satisfying which the Estate is devised. 

Admitting these Principles to be, as thoy ar^ de> 
luonstrated to be by all subsequent A utl^rities, the 
(Question is, what is to be the Determination upon this 
particular Will; taking into Consideration the whole 
of* its Contents ? Are the Lauds devised for tlie mere 
Purpose of discharging particular Tiusts : or is an 
1 ritcntioii expressed, that the beneficial Interest should 
be taken witii reference to that Part of tlic legal Estate, 
not given upon partiATlar Trusts ? 


(it) I dlk. fils. 


I 


1 


VoL. I, 


This 
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Devise after a 
Direction, that 
all the Debts 
shall be paid, 
amounts to a 
Charge. 


This Will, made Sixty-three Years ago, begins with 
a Direction, that all the Testatrix's just Debts shall be 
paid orvSatisfied: thatis, in other Words, exactly^he same 
as if she had given ail her real Estate subject to and 
chargeable with her Debts: and the Meaning df that 
would be, not to devise for the Purpose of paying the 
Debts but to give the Estate with a Charge upon it of 
the Amount of the Debts. 1 do not say, there may not 
be context in a W'ill, that would give another Construc¬ 
tion to the W^ords “ subject ^nd chargeable” ; and the 
Question is, whether those Words in a subsequent Pas¬ 
sage have the ordinary Meaning ; or whether upon the 
whole Conte^lxt the Court is forced to say, they are not 
used in their ordinary Sense, but that the Estate was 
given for the particular Purpose of enabling the Person, 
taking the legal Estate, to make those Payments } 


TheTestatrix, havingtlius charged her Debts, and only 
her Debts, by Implication upon the Person, taking the 
real Estate, disposes of her personal Estate in the follow¬ 
ing Manner. •>! collect from the Will, that she had a 
nToiheTyWUliaM: anotherBrother.(4nt/ioni/, herllcirat 
JLau', a Sister iSarah, and an Aunt, to whom she gives 
an Anihiity; and 1 point this out to shew, what was the 
State of her Family at the Time of making her Will; 
they were the principal Objects of her Bounty, inde¬ 
pendent of the Devisees of her real Estate. The Cir¬ 
cumstance, that she gives theCharacter of Cousin to the 
. Devisees, is only one Circumstance, from which an In¬ 
ference is to be drawn, more or less, as to the Intention, 
according ip the other Context; and, as in the Case of 
Coningham v. Mellish (a) that was held a Circumstance 
to be attended to, withtureiference to this also, tiiat the 
Heir at Law was in the same Degree of Relation, so 


here 


faj Pre. Ch. SI. 
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• _ _ 

htire there is not oiiePerson^to whom tbeTestatrix gives 

any Thing, not a single Legatee, whose Relation to her 
slie does not describe; and this Word “ Cousin” is ap- 
{died ill a Will, in which other Persons, standing in a 
nearef Degree of Relation to the Testatrix, viz. Bro¬ 
thers and a Sister, are mentioned. 


1813. 

King 

V. 

Denison. 


V The Intention certainly appears singular to give the 
Character of Trustee, and that merely, to Two young 
Ladies; the one a married^Woman, the other an Infant, 
of the Age of Fifteen or Seventeen Years: Two Persons, 
under Circumstances so little adapted to such aii 
Oliiee: but with reference to that what w'ai^ intimated by 
Mr. Hargrave must be taken into Consideration; that, 
if there is any Trust in 1|^i8 Will, the Testatrix has 
made them Trustees; and upon the Passage, cited from 
TiOrd Hardmicke's Judgment (a), thewSame Observa¬ 
tion had occurred*to me; that though the Appointment 
of an 1 nfant as Trustee is very singular, it was actu¬ 
ally made. The Observation therefore, applied to this 
Part of the Will, does not deny, that these Circum¬ 
stances are to be attended to: but, if upon the whole 
f'Ontext these Persons are Trustees,* I am not to say, 
they cannot be so, on die Ground, Uiatone is a iharried 
Woman, and the other an Ipfant. Another singular 
Circumstance is, that one of them is the Wife of one 
of the Executors; and the Testatrix has vested the 
J'rust of the personal Estate, not in her, or the Infant, 
but in Three f jentkinen particularly named. Her l^re- 
ference of these Persons, giving to her Brothers, her 
Sister, aud their Children, including her Il[eir|i|hrough 
a double Generation these Interests expressly for Life, 
all these Singularities are apswered by the Fact, tliat 
'he has made this Disposition. 


(a) 2 30. 

T2 


Stopping 
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1813. 

King 

Denison. 


Distinction 
between a di¬ 
rect Tiust and 
a Charge; 
though en¬ 
forced in Equi¬ 
ty much in the 
same Way 


Stopj)iiijr at this Part of th« Will, where the Testatrix 
has devised all her real Estates whatsoever to theseTwo 
Persons and their Heirs, subject to and chargeable with 
the Annuities after mentioned, it is impossible to say, 
tills is within those Cases, laying down the Principles 1 
have stated, a Devise for the particularPurpese of pay¬ 
ing the Annuities. It is a Devise in Law for the Pur¬ 
pose of giving the Estate; but with an ulterior Purpose, 
that tlie Devisees should take subject to the Annuities; 
and in a Sense it would have been a Gift upon a Trust. 
There is a great Difference here between a Devise upon 
Trust and a Devise subject to a Charge; but the Object 
is effected mhcli in the same Way; compelling the Party 
to make good the Charge, or Trust, by very similar 
Operations, as applied in ^is Court. 

The Question, how far these Anuiiities, as they are 
created legal Annuities, are equitable, or any of them, 
must be detemiiucd upon the same Principle as applied 
to all, except one, given to the separate Lise of a mar¬ 
ried Woman: but, suppose the Expresmon to be, sub- 
**ject to the Annuities after mentioned, in which 1 mean, 

thatiioneof the Aniiuitaiits shall have a legal Interest;'* 
or, “ ftat all should have a legal Interest, except one; 
and that one shgU have an equitable Interest.** That 
surely would not create a Trust within tliose Decisions, 
that an Estate, given so subject and chargeable, is to 
be considered, as given for a particular Purpose: but it 
would be for the Purpose of giving the Estate subject 
to Annuities; of which, if legal, Payment is to be en¬ 
forced one Way; and, if equitable, in another. 


IWith regard to the Annuity for the separate Useof the 
married Woman, it is not necessary to determine the 
Effect of the Case faj before Lord Kenyon, considering 

I 

(aJ Horton v IJarton, 7 Term Rep. C52» 


the 
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the'le^nl Estate, the whole legal Fee, as being in the 
Trustees, and no Estate in the First and other Sons; 
and not as it was to 8u[){iort merely the first Devise to 
the separate Use of the married Woman first mention¬ 
ed, bwt as there were other Devises to the separate Use 
of others in subsequent Limitations, where there was no 
L>eviseof the Estate itself: ify Opinion with reference 
to that being, that, if I am right, 1 am right taking it a^ 
an equitable Annuity; and, if wrong, 1 am wrong, whe¬ 
ther it is ail equitable Annuity, or not. 


1813. 

King 

c. 

Denison. 


If this is so as to the real Estate, the Argument is, 1 
admit, extrcnielj^air as to the ]>ersonal. ■ The Testa¬ 
trix, giving a great Variety of Legacies, always men¬ 
tions the Relation of the Legatee, and, among others, 
having given to these Three Gentlemen her personal 
Estate subject to the Legacies, she gives tD each of them 
.£200. It is said, that> being Trustees of the personal 
Estate given to tliem subject to and chargeable with tlie 
Legacies, they ought to be considered as Trustees of 
therealEsiate; and the Wor(ls*^subJcctaiidchargeable,'* 
in the former Part of the Will, are to be construed by 
the same Exposition as in the subsequent Passage, 
^vhere those Words arc used. It was contendeil on the 
other Hand, that they are not Trustees of the personal 
Estate; and there is in the several Cases a strong 
Doubt upon it* 


The Ground, upon which an E xeciitor, with a Legacy, Executor with 

or Exeeutors having equal Legacies, are Trustees of the a Legacy, or 

Residue, is, that you shall not intend, that a Person, Executors hav- 

having a Part given to him, is to take the Whole (a). 

® ® ‘ gacies. Trustees 

, for the next of 

(a} See the last Case on SaafortU 17 I 435, and of the Re- 

that Subject, Langham v. the References, gjdue undis¬ 


posed of; as, having Part given, they cannot be intended to take the 
Whole. 

T 3 


Tlia# 
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3 813. 
King 

Denibok. 


That is tbc settled Law; and it would be vain and 
improjser now to question the Propriety of such a Deter¬ 
mination : but the Principle, upon which this Doctrine 
has been introduced, that an Executor haviiii^ aLeg^acy, 
is a Trustee, has given so little Satisfaction, that Case 
upon Case has occurred, paring down the Application 
of that Doctrine; until if is not easy to say, upon wha< 
Foundation it stands; and this is as good a Reason 
against the Argument from equal Legacies, that they 
shall bo Trustees as most of the Reasons on the othw 
Side, that the Object might he to give tliein a Right to 
come in with the others; to insure them something in 
case of a Dohciency to answer all. 


The Court however has not said so; and I iviJI consi¬ 
der this Case upon the Assumption, that these Persons 
■were Trusteesof the Residue of the personal Estate: bnt 
does itfollow, that the Words subject and chargeable,* 
are to have the same Construction in both Parts of the 
Will? That is not a Consequence. 1 canpot infer from 
the Construction, which theTestatrix, giving these Lega - 
cics,hasputupon those Words, so much as to deny them 
as to the real Estate their ordinary Construction, if there 
are no»Expressions applying to the Devise of the real 
Esti\te, equivalent in their Effect to pare down the ordi¬ 
nary Meaning of thoseWords ; and the Construction must 
bethesame,asif shehadsaid expressly,tbatthepersonal' 
Estate was to be subject to and chargeable with the Le¬ 
gacies ; that sllie did not mean her Executors to take; 
but that as to tlie personal Estate they were to be Trus¬ 
tees ; making no such Declaration as to the real Estate 


Presumption Taking Notice of thqtClass of Cases,thatitis difficult 

against intend- consider an Infant as intended to be a Trustee, and 

ing anlnfant to Class, tliat an Heir; taking a Benefit by theWill, 

be a Trustee. » j , 

No resulting Trust for an Heir« taking a Benefit by the Will: but 

* 

•nbir^etto Circumstances. 


cannot 
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cannot Imve a resulting Trust, I ap;rce, all these Cases 
depend on their particular Circiunstauces; vt^iich are to 
be attended to; but not tn ha ve too much Weight. The 
(jround of my Judgment is this: If this is a Devise for 
a particular Purpose only, and the A])plication does not 
exhaust the Whole, there is a Trust for the Heir, and 
whether the Testatrix has said so, or not: the I leir, stands 
ing ill this Situation; that he is entitled to what is not iu 
Law or equity given to another. On the other Hand,this 
being a Devise of the real Estate,subject to andchargeable 
with the Annuities, andthe*Interest for Life in the Rents 
and Protits in Anthony and Sarah Isaacson and tlieir 
Child and Children, and taking it to be a Devise, not for 
those particular Purposes only, but of the beneficial lii- 
terestjSubJectto aDev ise,legal or equitable, with reference 
to those Annuities, this is not a Case of resulting Trust 
for the Heir; and upon the whole the Testatrix did not 
mean to give these Estates for those Purposes only; but 
did mean to give them, deducting all the Value of the 
Annuities, expressly given, and the surplus Rents and 
I’rofits for the Life or Lives, for which they are given* 


1813. 

Kino 


e, 

Denison, 


Having looked very attentively at the Will, and at all 
the Cases; and, being satisfied, that no farther«Consi- 
deration will enable me so to assist my own Mind as to 
produce a Change of tlie Opinion I have formed, 1 think 
it better not to delay the Judgment of this Case. 


The Motion was refused; and the Demurrer allowed. 


T 4 


D£ 
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no Degree implicated in the Charge of Forgery. 

At the first public Mcnitingunder tbeCominission the 


1813. DE TASa’ET, CARROLL, andROBARTS, Ex 
Feb, 5, 6,8.12. parte (aj. 

No Jnrlsdic- JfOSEPH Parry having absconded under a Ciiarge 
tion in Bank- of Forgery, a Commission of Bankrui)tcy is.sued 
ruptcy to reject against him and Thomas JUavenport Lafhamy his Part- 
a Debt on the Business of Wine and Spirit31erchaiits; wh'» 

Ground, that committed an Act of Bankruptcy ; bat was in 

it must com¬ 
mand the 
Choice of As- 

Wjjiiees, and the to prove a very Urge 

Creditor has an ^ , „„ ^ ,n,.‘ 

, T . .L Debt upon I lirec distinct Accounts: the T wo first upon 
adverse Interest ^ , * 

to the general Hiscouiits; eacli to the Amount of above .£3000; and 
Creditors by the tliird, exceeding «£8l>,000, upon u general Balance 
Property and Accounts.' .This Proof was resisted by the peti- 
Seenrity ob- tioningCreditor on tbeGrouud, that between Thursday 
tained from tlie ^^th of January^ when the Forgeries were disco- 
Bankrupt im- vered, and the 17th, when Parry absconded, 

mediately be- 

fore tlfeBaiik- j Jifose’s Bank. Cases, $24. 

ruptcy: but an 

unjust Use of ^ 

his legal Right by choosing himself will be controuled by the hard 
Chancellor either by Removing him, if the Election is recent, and no¬ 
thing done under it, or otherwise by some Arrangement, as in this In¬ 
stance, from the great Amount of the Debt', appointing another As¬ 
signee to act solely in the Investigation and Decision of the disputed 
Claim. 

Application to the Lord Chancellor in Bankruptcy before the Deci- 
siou of the Commissioners to jreceive or reject Proof of a Debt, with 
the View to the Choice of Assignees, improper. 

Distinction as to Securities held by a Cvedjtor, seeking to prove in 
Bankruptcy between Bills and Property of unc'ertain Value: the 
former, being ascertained on the Face of them, taken at the full 
Amount, and deducted. 

IhR 
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06 *rmtet had obtained from him in BilU and Goods 
Property to the Amount of <£60,000 ; which 0c Tasiet 
claimed to hold as his own, or as a Security: giving Cre¬ 
dit accordingly in the Account, the Balance of which he 
proposisd to prove. 

0c Tastety being examined before theCommissioners 
admitted, that after the Acknowledgment of the Forgery 
in his Presence by Parry on Thuruday the 14tii of 
January the Bills were drawn and indorsed, and 1570 
Puncheons of Rum and other Property transferred; 
insisting, that the Rum, &c., was agreed to be given up 
to him as his Property, as already belonging to him, and 
bought and paid for with his Money. 


ISIJ. 

De Tastet, 
Carroel* 

and 

Robarts, 
Ex partem 


The Examination of the Petitioner 0c Tastet noL 
being closed, and a *farther Investigation'of his Debt 
by the Examination of other Persons being proposed, 
the Commissioners could not at that Meeting come to 
a Determination either to admit or reject the Debt; con¬ 
ceiving also, that the usual Caution in admitting a con¬ 
siderable Debt at the first Meeting was the more proper 
under the peculiar Circumstannes, excluding all Means 
of Information as to what passed between the Creditor 
and the Bankrupt, and led to such large Transfers of 
Property immediately before the Bankruptcy, and under 
an absolute Necessity of absconding. 

On the Day previous to the second Meeting 0e Tastet 
by an Application to the Lord Chancellor without No¬ 
tice, suggesting merely, that he was prevented from pro v- 
ing his Debt, and offering to deduct the Value of tiie dis¬ 
puted Property, to bcascertainedbytheCommissioners, 
and to prove tlie Residue, obtained an Order for that 
Purpose on the Terms of giving Security for the Property 

. retained. 
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18(3. 

Df. T4STET, 
C'aruoll, 
and 

Robart'*, 
Kx parte. 


rrtainedyif the Commissioners should determine, that he 
■w as not entitled to retain it, and he should not reverse their 
Decision. The next Morning, before the Meeting took 
place, a Petition to discharge that Order was broughton. 

c 

Mr. Leach j and Mr. Montague^ in support of the Pe¬ 
tition to discharge that Order, contended, that it was 
made upon an unfounded Suggestion, that the Debt 
was rejected, and upon an Application Ex parte^ with¬ 
out Notice, and was contrary to all Authority; as, this 
C/reditor under the Circumstances, disclosed by the 
Pe tition, having obtained Property from the Bankrupt 
wilii KnovvlAlge of the Forgery, must be held strictly to 
the general Rule, that a Creditor, before he is permitted 
to prove, must give up his Security: if therefore he had 
availed himself of this Orderto choose himself Assignee, 
he would of course have been immediately removed; 
leaving an Interest against the other Creditors inconsis¬ 
tent witli the Duties that Office would impose upon him. 


Sir Samuel Romillgy Mr. Bell- and Mr, Shadwelly 
for De Tafstel, 

♦ 

Thili is regular. There was no Person, on whom No' 
ticeoould be served: no Debts having been proved; not 
even the petitioning Creditor’s Debt. The Property, 
delivered to Be TasMf was his own: subject only to the 
Objection under the Statute oiJamesfaJy as having been 
in the Bankrupt’s Possession. Be Tastet desires to 
prove a Debt not disputed; offering the most unobjection¬ 
able Security, or even to deposit the Goods to await tlie 
Event. He proposes to prove, not his whole Debt, but 
the least Sum, to wluch he can possibly be entitled. 

faj Stat. 21 Jam, I. c. I 9 . s. 10, 11. 


The 



CASES CHANCERY. 


28S 


The Question is not, whether Ue Tastet shall himself 
be the Assignee, but whether he, upon whom, as having 
from the Amount of his Debt the greatest Interest, the 
Statute has thrown the Protection of the Estate by the 
</hoio« of Assignees, shall vote in that 'Choice. It is 
supposed, that he means to choose himself: but it is not 
to be assumed, that ho will exercise unjustly the Power, 
vested in him by tl»e Law. The late Case of Ogiloie [n) 
shews, that Persons may prove, though they have an 
Interest adverse in some Degree to that of the general 
Creditors. 


1813. 

Dn Tastet, 
Cariioli., 
and 

Rob A RTS, 
Ex-parte. 


Mr. Leach) in Reply. 

The Discharge of this Order cannot aiTeci any Right 
of lie. Tastet) except that of voting in the Choice of As¬ 
signees ; which under the peculiar Circumstances of this 
Case, claiming adversely to the other Creditors no less*a 
Sum than c£60,000, he cannot exercise with Safety to 
their Interests. In the Case of Ogilvic the Assignees 
were not removed; but another was appointed to act be¬ 
tween them and the general Body of the Creditors upon 
this special Ground, that the original Assignees;4.1iaving 
acted for Two Years, had acquired a Knowledge of the 
Affairs of the Bankruptcy, that made it beneficial to the 
Creditors, that they should be continued. 

The Lord Chancellor. 

TheOrderl made Yesterday was certainly withoutPre- 
c edent; and I must do Justice to the Officer (bjy who 

(a) In the Bankruptcy of ^ (h) The Register was in 

Rois and Ogilvie, Court; not the Secretary of 

Bankrupts. 

sat 
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1815. 


De Tastet, 
Caeroll, 
and 

Robarts, 

Ex-parte, 


sat below me^ by stating, that he suggested, tlmt Notice 
ought to be given. 1 then thought, and still think, other¬ 
wise; but theJudgmentof tbeCommissionersas toreceiv- 
ingorrejectiDgtheProof,eitherwhollyorpartially,!diould 
be first taken ; and a Creditor has no Right to conre here 
for a previous Direction to them. They ought to exer¬ 
cise their own Judgment; which, if wrong, may be rec¬ 
tified by an Application here. It is true, an Assignee 
will be removed, or the Inconvenience resulting from the 
Choice corrected, under given Circumstances: but 1 
repeat, that it is a great Evil to apply before the Choice 
of Assignees for a Direction to the Commissioners, as 
to what Debts they should receive or reject; and, there¬ 
fore, tliis Order must be discharged. 


Let J}e Tastet go before tlie Commissioners, and offer 
such Proof, and upon such Terms,^ he may beadvised; 
and let the Choice of Assignees be postponed to fVed* 
nesday, with Liberty to both Parties to make any Ap¬ 
plication in the mean Time. 


Under this Order J}e Tastet again tendered the 
Proof; proposing to give Security for the disputed Pro¬ 
perty, or even to deposit it subject to his Claim; but 
refusing to deliver it up absolutely. 

The Proof being rejected was brought before the 
Lord Chancellor by a Petition, complaining of that 
Decision, 2fc. and praying an Order^ that the Proof 
shall be admitted. 

i 

Feb, 8. 3ir Samuel RonuUy, Mr. Bell, and Mr. Shadwell, 
in support of the Petition. 


The 
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Tlie Commissioners adopted a similar Course in the 
Case of Amhmrit; and Assignees having been chosen, 
your Lordship set aside the Choice, If as it is alledged, 
this is tlie Practice of Commissioners, it requires Correc¬ 
tion. *This Proof was rejected, not upon any Doubt as 
to the Debt, but on the Presumption, that the Petitioner, 
if permitted to prove, and vote in the choice of As¬ 
signees, would certainly choose himself sole Assignee; 
and then there would be no Means left of agitating the 
Question as to his Right to retain the specific Property 
ill dispute. If by Law he is entitled to be Assignee, 
your Lordship cannot deprive him of that Right; though 
you will prevent any Abuse of his Power. • 

Mr. Leachf and Mr. Montague^ for the petitioning 
Creditor. 

The Commissioners not only acted right in rejecting 
the Proof, hut they had no Power to receive it. The 
Rule, established by in variablePractice,is,that aCreditor 
holding a Security is not permitted to prove, until by a 
Sale (a) of the Security the Extent of his Debt is 
ascertained ; 2dly, that a Creditor having obtained Pro- 
jierty of the Bankrupt after: or on the Eve of aif Act of 
Bankruptcy, cannot prove, until he has delivered qp that 
Property. No one can doubt, that tlie Object of this 
Petitioner is to consult bis own Interest by choosing him¬ 
self sole Assignee, or perhaps joining some puticular 
Friend. The Question therefore is, independent of the 
Objection, lhat until a Saleof the Securities the Amount 
of the Debt cannot be liquidated, whether tJie Coininis- 
sioners ought to have received .a Proof, seeing, that it 

I 

(a) A Valuation is sufficient: Exjtarte Nmn,l Rose's 
Bank. Cas. 322. 


1613 . 

De Tastet, 
Carroll, 
and 

Robarts, 
Ex parte. 
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1613. 

De Tastet, 
Carroll, 
and 

KuEARTS, 
/Jr parte. 


mubi coinmand the Clioiee of Assis^nees, and aware of 
the Purpose, to which it was to be ap|tlied, to serve the 
Interest of this individual Creditor against the g;eiieral 
Interestof ail the other Creditors; whether the Commis¬ 
sioners should do To-day what your Lordship will order 
them To-morrow to undo; as your Lordship would cer¬ 
tainly remove an Assignee, chosen under such Circum¬ 
stances. TheCases of J^amaf^o/fomand Hbmerare recent 
Instances. The Inconvenience of such an Appointment in 
obvious. 11 cannot be s upjiosed, that as Assignee he wou Id 
be inclined to institute against himself Proceedings, 
which the Interests of the general Creditors demand; ami 
though that might be provided for, hemayfromtheinter- 
inediate Possession of the Proceedings, with all the Pa¬ 
pers, containing the Evidence against him, acquire an 
Advantage, which no subsequent Arrangemtuit could 
remedy. The •Offer to deposit tlic disj)uted Property, 
which however does not extend to the Bills, or otherwis(^ 
to secure it, is immaterial. The Object is not Security, 
but that this Creditor shall not avail himself of the 
Amoun( of his Debt to prevent a fair Trial of the Ques¬ 
tion, which his Conduct with full Knowlegc of the For¬ 
gery has raised. 

Samuel RomilUff in Ueply. 

Even your Tiordship has no power to do that, which the 
Commissioners have done. The Question simply is, whe¬ 
ther a Creditor has nota Right to prove his Debt, which 
is not disputed, or whether that Right is tobe taken from 
him on a mere Presumption, that he will subsequently 
abase the Power he would by proving acquire under the 
Statute; which must have contemplated the Case of con¬ 
flicting Interests, yet has pi\;scribed the pusitiveRule,that 
the Aiootiiu of the Debts, not the Number of Creditors, 
shall decide 1 h« Choiceof Assignees. The Present Con- 

side: atio„ 
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sidcration is not, whether your Lordship would remove 
.Dc Tastet, if chosen Assignee, but whether he is, or 
is not, to be allowed to vote in the Choice of Assignees. 
No Instance can be produced of interfering to prevent 
that; «r of exacting a Stipulation, that he shall, if 
allowed to prove, vote in any particular Way. This is 
nut an Application to your Lordship's indulgence. 
The Petitioner stands here insisting on his Right; as 
it is admitted, that he is a Creditor of the Amount, to 
« hich he subraitts to restrain his Proof. The Question, 
whether your Lordship would remove the Petitioner, if 
< hosen Assignee, must depend upon Circumstances, 
x\liich are not to be prejudged. 

The Lord Cha.ncellor. 

I was not aware, that another Petition had been pre¬ 
sented, that this Petitioner might be perhiitted to prove 
his Debt upon Terms; or 1 should have looked tu 
some Cases, which 1 think bear upon tliis. 1 will not 
however on .that Account delay the Opinion I have 
Ibrmed on Principle. 

I referred thisC ase back to the C ommissioners for more 
Hensons than One: First, that it was stated to m'b, that 
iheC ommissioners had not determined, whether theProof 
should be admitted, or not; in which Case it ought not to 
have been brought before me: for another more important 
lU'ason ; that, it being stated, thatthe Proof had been re¬ 
jected upon an habitual Practice,'founded upon a Power 
ill the due Exercise of a Discretion to reject a Proof un¬ 
der such Circumstances, 1 wbhedtlie Comiqissioners to 
consider, how that really stood. It seemed to me an ex¬ 
tremely disputable Principle iiji a Court of Justice, that a 
Manshallnot votein thcChoiceof Assignees, because, if 
chosen Assignee, 1 should remove him; that it is as- 

• suniiiiif. 


1813 . 

De Tastet, 
Carroll, 
and 

Ro BARTS, 
jBx parie. 
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1815 . 


De Tastet, 
Carroll, 
and 

Rorarts, 

£x •parte. 


suming, that he would axercise that Rig:ht for <!!«* 
Purpose of choosing' liimsclf. 


With regard to the Power of the Ij^rd Chancellor 
to remove an Assignee afterwards, if he 1ms an hiterest 
adverse to the other Creditors, it is too late now to dis¬ 
pute that Power, which has been constantly exercised; 
and it is usually stated from the Bar, as raising aprirnd 
facie Case for Removal, that nothing has been done by 
the Assignee since his Election; and that he has a 
Modification material adverse Interest. The Court has in many 
of theRuIe,ihat Cases modified that Rule; assuming that to be the Rule, 
an Assignee If the Assignee has been permitted to act, if Sales have 
with an Interest bien made, and Transactions of Importance have takeu 
adverse to the place since his Election, the Rule has been modified by 
other Creditors limiting the Exercise of his Powers in tliat Character, 
may be re- and giving Powers to others, who had no adverse In- 
moved, by li- terest; to prevent the Mischief, that would arise from 
mitingand con- jiaving an Assignee with an Interest adverse to the other 
trouHng his Creditors. Accordingly, in a very late Case, One of Two 
Powers, where ^gg jgnees havingan adverselnterest,!directed anActidn 
Sales or other broughtbytheother Assigneeagainst him; andthat 

important should admit the Plaintiff to be the sole Assignee. 

T ransactions ® 


nave taKcn _ ... „ , ., . » 

place In such Case is therefore to be considered, first, with re- 

a Case One adverse Claim of this Petitioner; and, se- 

Assio-nee order- ®®***Uy> Interest in the Bills, As to his adverse 

ed to brino- an whether he is to be chosen, not by himself but by 

Action against other Creditors, eithersoleAssiguee, or a joint Assignee, 

the other, ad- I am not now to determine, whether 1 am to remove him. 

mitting the It is eiiongh to say, this Csc^ furnishes a strong adverse 

l^huntitf to be Interest; supplying a Question very likely to be tried 

sole Assignee, between this Petitioner ai^^d the general Creditors; and 

it may in that View be very probable, that, if chosen sole 

Assignee, he will not be permitted to remain so: but 

that Question I cannot determine, until it is brought 

before 
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before me distinctly with all the Circumstances: and it 1313. 

would not be just to this Petitioner to assume, that he 

will choose himself, if tliis is a Case, in which he ought CarrolL| ^ 

not to be Assignee. If he should do so, an Application and 

may be made, and will be decided, without Delay; as Robarts. 

it ought to be; for, if, before au Assignee has acted, a parte. 

c‘lear,valuab]e, ad verse,Interest appears, his Removal is 

almost of course. So, the Court has said, that a Person 

w ith a clear, valuable, adverse, Interest shall not vote in 

the Choiceof Assignees; but has never apriori restrained 

him from voting; and it would be too hasty to restrain him 

from voting for an unobjectionable Person. His adverse 

Claim tlierefore is not a Circumstance, wdiich ought to 

prevent his proving his Debt; but will be a Circumstance 

extremely material to be considered, if after the Proof it 

sliould appear, that a Use was made of it, which would 

not be permitted: but 1 will not anticipate that. 

As to the Security, it is clear, that the Proof is to l>e 
for so much, as remains, after as much has been made of 
the Security as can be; and the Reason of not admitting 
the Proof in such Cases is, that the Amount of the Debt 
is not ascertained: but that does not apply to Bills; which 
arc not like an Estate, that may produce more, ^r less; 
of which no Estimate can give the true Value: but, if 
the Holder of Bills will take them at the Amount, which 
upon the Paper they import to secure, they may be worth 
less, but cannot be worth more; and, deducting the 
.4 mount, he is^n the Situation of any other Creditor. 


Upon the whole, presuming to say nothingas to what 
will be done under theCircumstances,excep{ that, if there 
-should be a Necessity for a future Application, and it 
should appear, thatthePetitiioner has an adverselnterest, 
foundedon a serious Question of Law, applied to Facts, 
Vo».. I. . U hit 
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1*’ his Election as Assijynce will be a hopeless Project, but 
De Tast^t, *'®tj^wticipating’ that, I think, he has aUi^ht to proveupoii 
Carroll, the Terms proposed. 1 do not say, the Commissioners 
and have done wrong; as there is a great Difference bet \ve<‘ii 

Hobarts, what they can do and what the Chancellor can db: but 
Ex parte. T*iy Opinion goes this length, that I do not thinki have; 

the Power to prevent his proving, because there may be 
a Use made of the Proof, which w ould not be permitted. 

Therefore let him prove iq)on the. Terms proposed. 
He must for the present deduct the Amount of the Hillv 
certainly. 


Jeh. 12. He Taeiet^ havingproved his Debt under that Onler, 
and Sotillaf a Creditor for .£10,000, were chosen As¬ 
signees ; and a Petition was presented, praying the Re¬ 
moval of De Tastei. 

Mr. Eeachf and Mr. MontaguCy in BU])port of the 
Petition, 

« 

The Result is just what was foreseen: an Appointment 
of Assignees, upon which your Lordship’s Interference 
is indispensible. One is J>e Tastet himself: having an 
J nterest decidedly adverse to the otlier Creditors in the 
important Question upon his Right to retain Property, 
obtained under such Circumstances: l^e other is a 
fi/wmtard,unacquainted with iheEn yltsALanguage, the 
tntiiuate Friend of DeTaetet, and under his Influence- 
The late Case of Ham^oftom is decisive, that an As¬ 
signee, who insists on holcKng Property against the ge¬ 
neral Creditors, shall be removed. These Assignees not 
having acted, there can be no Objection to their Removal 

Su‘ 
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Sir Samvel Komilly,Mr, Bell, and Mr. Shad/oell, for I 8 I 3 . 
.the Assiapiiees suggested, that the Question might be 
tried >vitliuut removing Be Tatfietf by appointing an- Tastet, 
other Assignee for llie particular Purpose of invcstigat- Carroll, 
ing his t^laim to retain the Property in Dispute. ^ 

JaOH ARxS» 

Ex parte. 

The Lord Chancellor. 

With regard to Sotilla it is unnecessary to say any 
'riling; the Petition notprayinghis Removal, 1 can make 
no Order with respect to him. As to Be Tastet 1 feci 
very much the Circumstance, that he must now be a 
(’reditor for .£86,900; and may be so for a*grcat deal 
more; and, if I could be quite sure, that 1 foresaw suih- 
eiently to provide by anyModification of the general Rule, 

'•o as to secure llie Interest of all the Creditors, I should 
he glad to take such a Course. It strikes m’e, that this 
may be attained by appointing One of these Petitioners 
u Co*assignee; the Person so ajipointed to be the only 
<nie to act in the Investigation of De TasteVs Demand; 
and, if no more Objection can be stated, 1 will make 
ibat Order; directing, that such Person shall be consi¬ 
dered as the sole Assignee in the Investigation of this 
Demand, and shall be at Liberty to bring such Aotioiis 
and Suits as maybe adviscable; taking Care, th^atthe 
'J'itle of Be Tastet, as Assignee, shall not be set up 
.I gainstth^MTi. As to the Costs of this Application, it isof 
( ourse to give them out of the Fund. The Costs of the 
>ubsc([nent Procpi'dings must depend upon their Issue, 


]V!r.iI/orit Jj/Mcobjccted, thatiuquiries previous to the 
r.lal would be necessary, and Difficulties would be 
throw n in the Way of the new Assignee by the otliers. 
'I'lio Order was however Made according to the Lord 
l^hartcrUora Suggestion. 

V 2 


BALL 
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BALL r. COUTTS. 


Punishment fTPIHE Master’s Rejiort stated the Itlarrias'c, oil the 

for Contempt A 9ih of 1801, of/Va»ei« Zi«ee and CatArrine 

by marrying a jjjy Banns: Francis Lee bein^ then in the Thirty- 

hy^Co^iniit Sixth Yearof hisAs^e, and Catherine Ball in her Seven- 

ment, or in a teentb Year; that the Marriag^c was had without theCon- 

flagrant Case sent of Sarah the Wife of Thomas Johnson, the Mother 

by directnv e of Catherine, appointed by ‘the Court Guardian of her 

criminai Pro- Person; and after a Proposal by Lee in the Febraary 
secutionfor .. . * 


Conspjrcy, 


preceding through the Mother and Guardian had been 


Ac., the Sub- irejected both by the Mother and the Daughter, 
ject of sound 

Discretion: and CatkerineBall being entitled to considerable personal 

though the Property in the Event, that she should live to attain the 
Right to inter- pf Twenty five Y^ears, by Indentures of Lease and 
without Ji^eieasc, dated the 15th and 16th of July, 1805, Francis 
iiot°aff^^'\y consideration of the Fortune of Catherine Ball 

Time, the Ex« conveyed'Estates at CalcuttamiheEa^f Indies andEs- 
ercise of it was tales In the County of Lancaster and other Leasehold 
dispensed with Property and Funds, to Trustees; upon Trust to sell anil 
upon Circum- gtapd possessed of«£l0,000,aC3 per Cent, consolidated 

. ! Bank Annuities, therein mentioned to have been trans- 

made for Ei^^bt them, and the Monies to arise 

Years; the Hus- f*"®® such Estates, upon Trust to pay i?300 a 

baud, though his Conduct would have justified Punishment on a recent 
Application, not being a needy Adventurer, but of equal Family and 
Fortune; having actually mode a contuderable Settlement; under which 
the Children had vested Interests; and al}edging Misconduct by the 
Wife. The Interests of the Children not to be a.lfected: but the Settle¬ 
ment varied as between the Husband and Wife by increasing the Pin- 
tnoney, giving her some Interest in future Property, &c. 

Pin-money subj^ to the Property Tax; not to a Deduction for 
AUmoDy; as it is clear of Maintenance. 

Year 
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War to the Wife for lier separate Use for Pin-money 
during the joint Lives of herself and her Husband, 
and the Residue to the Husband; in case of her surviv- 
iiighhn topay her ^£500'^ Year, and the whole yearly Pro¬ 
ceeds to him, if he should survive her: and as to the 
Principal in Trust for the Children of theMarriage after 
theDeathsof the Parenis,cqual]y,withSurvivorship,sub* 
jeetto the joint Appointment of the Parents, or in Default 
thereof to the Appointment of tlie Mother surviving. 


181 $. 

Rai.l 

V. 

CODTTS, 


On the 11th of Aprils 1806,Mrs. Lee was delivered of 
a Son, and on the Kh of 1810, of a Daughter. 

Mr. Lee. having iiistituteil a Suit in the Ecelesiaslteal 
Court against his Wife for Adultery, on the 4th of />e- 
cember, 1811, a Sentence of Divorce and Separation 
a Mensd et T*koro was pronounced. 


The Master’s Report slated, that the Sum of .£300 % 
Year, allowed by the Settlement for the separate Use of 
CatherineLftef was, uot at the Time a sufficient Provision 
for her, considering heic Fortune; and that £600 a Year 
ought to have been allowed; sulnnltting^, whether afterthe 
Divorce it oiiglit to be eucrea sed; hut in most other Re¬ 
spects approviugthc Setth‘i|^‘p,t. Mrs.Leeohiccte7t to the 
Report; insisting, that, as sh.C v^as.attheTirae of her Mar¬ 
riage a Ward of the Court, anjd.Mir* Lee married her in a 
clandestine Manner withoutthe Consent orKnowledgeof 
theCourt, thcMasterought to have stated, that the Set¬ 
tlement was not proper; and that her whole Fortune in 
Possession and Expectancy ought to haye been secured 
for her and her Issue, according to the 
Ltomee (a). The Master having ovei;>i^ti^d theObjec- 
tion, a Petition was presented j>y M i:s.Lf e, he may be 

directed to review his Report; that tlie S ettlcment may be 


(aj 7 V/!s. 4l£h 
U3 


declared 
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Ball 

V. 

COUTTS, 


declared not a proper Settiemejit; and that the tvliule 
of her Fortune may be settled on her and her Issue; 
and ui addition to the Circumstances before stated 
alled^iiifi^ her Age at the Time of the Marriagi*; that 
the Banns had been twice published^ before s|ie was 
made acquainted with it: that Mr. in his Letters 
directedher, if the Clergyman shouldinquire her Age, to 
say she was Twenty-four; and stating cruel Usage and 
Desertion on the Part of her Husband, and that slie had 
received nothing from him for the last Three Years. 


Another Petition was presented by Mr. Lee, praying 
a Declaratiqn, that the Settiement Avas proper, and a 
Transfer to him of his Wife’s Property; stating, that 
in marrying without Consent of the Court he had acted, 
though unadvisedly, from Motives of AtFectioii and 
Regard to his Wife; that he con^dered himself equal 
in Family and Fortune to her; that tlic Settlement 
tvas prepared and approved by her Friends and Coun¬ 
sel ; that he had uniformly treated her with Kindness 
and Adl'ctioa; and by his Indulgence had incurred 
great pecuniary Embarrassment, not having yet re¬ 
ceived any Part of her B'ortuiie; that he rvas deceived 
ns to IpT Age; believing it to be as stated both from her 
own Representation, and ^er general Appearance; 
also contending, that, as the infant Son took a vested 
Interest, the Settlement could not be altered. 


^\t ArthurPiggoHf and Mr. Hartfin support of Mrs. 
JLe^ Petition, contended, thatunder the Circumstances 
of this Case the whole of the Wife’s Fortune ought to be 
settled tohersiparateUse,and upon her Issue;cxc]uding 
the Husband from any Participation in it; referring to 
Stevens r, Ravage fa) fLiUe v. Beresford {b)f fVinchv, 


(aj I* Fes. 154. 


(6) 3 res. 506. 


Jones 
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Jonh{a)t Vkamningy. ParuanagefhJ, Well&x.Price 
{c)y Millet V. Romaef d) , Bathurnt v. Murray (eJ,Hal~ 
tegy.HahvgffJ, and Pearce v. Crutchfield {g). 

MiTj»RichardH, for the Trustees. 


1812. 

Bat.l 


V. 

C0UTT8. 


Sir Samuel Romillyy and Mr. Belly in support of 
Mr. jLec’s Petition. 


The Cases cited are Instances of the Seduction of 
youngaiid inexperienced Women, stolen from the Protec¬ 
tion of their F riends by de sperate and needy Adventurers. 
This is a Case of a pwfectly different Character: a Mar¬ 
riage of a Ward of the Court, certainly without Consent, 
and tliercfore not to be justified; but the Husband a 
Centleman of F’ainily and Fortune; who actually settled 
.£1000 a Year: a Connection which this Court would 
have approved, had an Application been made for its 
Sanction. The Court hasnotiii this Instance the Means 
of compelling a Settlement; as in most of the Cases re¬ 
ferred to; where the Partins were committed; and the 
Execution of a Settlement was made the Condition of 
their Release. This can not be compared to the C ase of 
a Settlement merely Wlluntary, the whole property be¬ 
longing to the Wife; as in JVetts v. Price (b), and Hal-- 
ttey V. Halsey (i): nor to Like v. Beresford {k ); an At¬ 
tempt by Creditors of the Husband to Interpose for the 
Purpose of taking from the Court the Power of making 
a proper Settlement; which the Court would not allow. 


{aj ^ Ves. 386. 
{b) 5 Vet, 15. 

(c) b Ves, 389. 

(d) 7V€S.4\9, 
(ej 8 Ves, 74. 


(/) 9 Ves.m, 
(g) 16 Ves. 48. 
(A) 5 Ves. 398. 
V) 9 Ves. 471. 
(kj i Ves. 506 . 


Sk 
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Ball Admitting ibis Settlement to be in itself not materially 

V. improper, it must be looked at as connected >vith tlie 
CouTTs. Circumstances. This is not the Case of a youn^ Man 
led away by the Violence of his Passions: but this Con¬ 
duct, had the Court been made acquainted with it at a 
more early Period, must have been the Subject of Inqui¬ 
ry elsewhere. No Rule is better settled than that a 
Man, wlm has conducted himself in tiiis Manner, shall 
derive no Advantage from Iris Wife’s Property. The 
Court must discourage such Conduct by with-bolding 
that Property, which is its Object. This Settlement is 
voluntary so far as the Wife is concerned] being made 
after Marriage, and not in consequence of any Agree¬ 
ment before Marriage; nor could the Child claim against 
the Equity of the Wife. The Case of Like v. Beres- 
ford {a) has no such Circumstances as tliese: the Assign- 
ihent was made for valuable Consideration before the 
Decree; yet the Court even in that favourable Case 
would not let in a Claim by ^signment from a Husband, 
who had married under such Circumstances. 

The Lord Chancellor. 

c 

Dec. 12. I feel very strongly the Propriety of the Expectation, 
which has been expressed, that 1 shall look into the 
Documents of this most important Case; and with 
extreme Apprehension, that in the Course of hearing 
such a Case Considerations, arising out of imputed Im¬ 
morality, may have more effect, than they should have, 
upon a judicial Determination of what I ought to do, I 
shall ti'ike some Time, with the View to protect myself 
from that Danger. 

ft 

faj Z Ves, 506. 


With 
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With regard to the Divorce, whatever the Lcgisla^ 
turc may do upon the Fact of Adultery, I am bound 
to consider these Parties as Man and Wife; as having 
One Child by the Admission of both, and, according 
to the Theory of the Law, Two Children, of that 
Marriage. I am not therefore to consider their Sepa¬ 
ration as a Dissolution of the Marriage. 

In sending this Case to the Master, though a Case of 
Contempt, 1 illustrated the Principle, upon which 1 have 
uniformly acted; that what the Court will do upon the 
Head of Contempt must be the Subject of its sound Dis¬ 
cretion. Of the peculiar Circumstances, •now brought 
forward on both Sides, 1 knew nothing. It is not at 
present my Intention to say more than this; that, if it 
was intended at the Bar to dispute the Right of the Court 
to take Notice at any Time of a Contempt, committed 
by marrying a Ward of the Court, I do not agree, that 
Time will affect the Right of the Court to interpose. 
On the other Hand I have no Doubt, that, as the Juris¬ 
diction upon this Head must be exercised according to 
a sound Discretion, in Cases of that Sort, especially in 
such a Case as this, many Circumstances must be consi¬ 
dered, before the Court determines, what is to be done* 

1 have noDiihculty in statingupon theSeAffidavits,that, 
if the Case had been brought forward immediately after 
the Marriage, however painful the Duty of interfering in 
this Branch ofthe Jurisdiction, iiidictingpersonal Suffer¬ 
ings upon Parties, I could not have with-held the Appli¬ 
cation of that Jurisdiction; unless 1 had taken another 
Course; and I take it to bo entirely competent to this 
Court, ns 1 haveillustrated in my Practice, not to confine 
itself to Commitment for a* Contempt, but in a Case, 
calling for severer Punishment, to direct Prosecutions, of 

. various 
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Ball * 

V 

COUTTS. 

Immoral jty» 
as such, nut 
f)nui<-hecl ill 
; but 
considered m 
puiiisliing Cun- 
tempt. 


various Kinds: in some Instances for a Conspiracy, in 
otliers, as in the Case of Millet y. Rowne (a), for an 
Offence of another Description: not that this Court is 
to punish Immorality, as such : but, if it discovers, as 
in that Case, gross Immorality in Circumstances, form¬ 
ing aContempt, theCourt has always been in theHabit 
of attending to such Circumstances. When tliat Case 
occurred, I was Attorney-General; and Lord 
borough directed me to look into the Circumstances, and 
■ prosecute. We had a Difficulty in prosecuting for Per¬ 
jury ; tliat the Statute docs dot give the Power of ad¬ 
ministering an Oatli: but 1 found Authority enough for 
indicting. It was not for Immorality tliat the Prose¬ 
cution was directed; but for an Act done in theCourse 
of committing a Contempt of this Court; and Thomp^ 
§on was convicted; and suffered the Pillory. 


I do not mean to represent this to be such a Case as 
fhat: but, if this Case had been immediately brought 
forward, 1 should have thought the only Notice to be 
taken of it was by Commitment. I cast no Reflection 
upon any of the Gentlemen, who were consulted pro<- 
fessionally, for not bringing it before me. It is much too 
delicate a Subject for Blame, tliat they did not expose 
Persons, consulting them professionally; and though 
some Gentlemen would have refused to be concerned, 
that is too much to expect from a professional ]\Ian. 
It is too much even to suppose, that he has a Right to 
say so. No Blame therefore attaches to the Fact, that 
the Court did not soother hear of these Matters. 


The Court however has now heard of them; and I do 
not agree, that there must be a Complaint. The Court, 
if informed of such aTranWetion, has a Right, and may 

f a) 7 Ves, 419. 


under 
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URticr Circumstances be bound) to take Notice of it; 
and the Fact, that there was no Complaint) if it stood 
alonO) must have Weight in the Question) whether the 
Court is to interfere. This Case goes far beyond that. 
It is evident) that the moral Natures of these Marriages, 
with Wards of the Court or not, differ as much as 
Light and Darkness. Some are very ffagitious: others 
venial. I agree, the Marriage of any young Lady 
against the Consent of her Parents or Family is thus 
far to be regarded as an Act not to be approved, that it 
imposes on the Husband an Obligation to make Atone¬ 
ment during his whole Life: but under many t. ircum- 
stancesit is excusable; and it may have arisen from an 
imprudent exercise of very virtuous Motives. If hpw- 
ever a Marriage of that Sort is a Robbery bo<h of Hie 
Person and Fortune of the Lady, 1 say, that in a moral 
View, though 1 have nothing to do with that, there are 
few Crimes more aggravated. 


1612, 

B .LL 
V. 

COUTTS. 


Under whatever C ircuinstanccs Hic Marriage was had, 
these Parties, it is said, lived together many Years in 
conjugal Happiness: hut after Hie Birth of One Child, 
acknowledged by both, and of another, whom for the 
Purpose of this Settlement I must consider as belonging 
to them, tkatHappiness was determined by the Adultery 
of the Lady; and (he Question now is, what I am to do 
with reference to this Contempt, committed in 1804, dis¬ 
closed to the Court in 1812, with all th<' Circumstances 
occurring in the Interval; and what I am to do in Point 
of Settlement; notconsidering, whether it is a voluntary 
Settlement or not; and if it is, clearly by the Appro¬ 
bation of the Court it will become not voluntary. 

The Principle, I admit, is* that the Wife has the same 
Right to call upon me for a proper Settlement, as. if no 
such HetHcment had been made: but I must also con- 

sidef) 
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i8id. 

Bai.x. 


V. 

COOTTS. 


sider, how far the loterosts of the Children may h© 
nflTected; and a farther serions Cornsideration is, that, if 
the Court is satisfied, that this Sort of Proceeding; has 
been a Mode of purdtasing off the Notice of die Court 
that Circumstance, when it comes to the KnowteJ^ of 
die Court, must receirc Attention. Sensible of the Im - 
portance of this Case, I shall consider it with an Anxiety 
to g^ard against permitting any Thing to be mixed 
with my View of the Circumstances, exetpt what be¬ 
longs to a judicial Considetation of tibem. 


_ * The Lord Chancellor. 

Jan, 13. 

No Means of When a Lady, having Property in this Court, mar- 
enforcing a ries after she is of Age, the Court does what it can to 
Settlement on obtain a proper Provision for her r having, as there is 
miarriage of an no Contempt committed, no Means of enforcing a 
Ad alt, unless Settlement, if the Husband does not seek to lay his 
tile Husband Hands upon the Property: but, if the Marriage is a 
seeks to obtain Contempt, theCourt, vindicating its Jurisdiction, is en- 
her Property in abled by Imprisonment to compel thellusband to make a 
Court: but, if proper Settlement. In this Case the Court was not in- 
Ihe Marriage is formed for Eiglit Years of the Contempt, tliat was com- 

Court™^^*d'* * mitted; andconudering the Case witli the View to dc« 
T * termihe, how far it ought to interpose on that Ground, 

C&iilindr '04 ' 

dktim by Im- die Court always has Regard to the subsec^uent C onduet. 
pisoument, 

compels a Set- Scheme of this Settlement, with regard to the Pro- 

dement perty of the Husband, is to devote the Whole of that set¬ 
tled Property to his Children by.this Marriage, wiUiout 
any Reservation for Cluldrenby any otherWoman, equal¬ 
ly, with Survivorship, subject to the joint Appointment 
of the Parents, or, in De&ult of a joint Appointment, 
to the Appointment of the Wife surviving $ diougfa the 
Property was theHusband's. ThisSettlement,thou^hui 

* its 
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Its immediate Etfeci proposing to secure about .£1000 a 
Year on tlie Part of each, really binds all the Interests* 
wh ich Mrs. Lee might take by the Deaths of any of her 
Druthers and Sisters, who have a Fortune equal to her's, 
in luftincyor before Marriage, binding all her Interests, 
either in actual Expectancy, or that might happen to de* 
volve upon her: the Subject of Settlement on his Part 
being only a Capita], producing <£1000 per Annum^ 
There is, 1 understand, no such Instrument actually in 
Force, as is suggested to have been executed by her just 
before the Birth of tht; first Child, operating as an 
Exeetitiou of the Power over this Fund; the Capital 
of which therefore is now undisposed off and if there 
are no Children having a vested Interest, the Trust is 
for tile Husband, his Executors, &c. There is no In¬ 
crease even of tlie Pin-money, no Interest whatsoever to 
her during his Life in the Produce of Prbperty devolving 
to her. As to the Legitimacy ^ thcDauglii^r, whiebjs 
disputed by Mr. Lee, the Court cannot enter into that 
Question; hut must for the present take her to be legiti¬ 
mate. 

Both Parties arc dissatisfied with theMaster's Repoii,. 
The Petition of Mrs. Lee insists, that the Settlement 
ought to be according to that, which was directed*m the 
Case oi Millet v. RovDse (a)’, devotingtoher separateUsc 
the whole Proceedsof herFortuneinPosscssionandEx- 
pcctancy, and providing for kerC hildren by anyHusband; 
groundingthis Claim upon what is represented to have 
been thcDoctrine of theOourt,as applied to a Person in her 
Situation, married as she was, a Ward of Court, the 
Marriage therefore without Iteave being a Contempt by 
the Husband; and partly ^so upon Objections urged 
against the Settlement, as prepared, even if sheshouldnot 


1813. 

Ball 

V. 

COUTTS, 


(a) r Ke$, 419, 


be 
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be entitled upon the Circumstances attending her Mar¬ 
riage. 

When tlialPetition, which communicated the ^'act of 
the Marriage ot* a Ward of the Court withotit iJeavc, 
and therefore a Contemjit committed by the Person so 
marrying, was first before me, I knew no more than that 
Fact, that a Contempt was committed in 1804; that it 
was not mentioned to the Court; that they lived toge¬ 
ther, as 1 must take it, in Harmony, until 1812; and 
then on the Part of the Wife Elopement, Adultery, and a 
Sentence of Divorce oMe/rsd vtThoro cm that Account, 
took place; and thoiigli 1 have no Doubt, that, whether 
the Communication of the Fact, that a Contempt has 
been committed, comes early or late, tlie Court has 
Jurisdiction, a^nd may feel a Duty, to punish that Con¬ 
tempt, yet it would not be a very wholesome Exercise of 
Discretion to visit that Offence strongly, if upon Atten¬ 
tion to Circumstances, that have occurred inthc Course 
of Six, Seven or Eight, Years, not very strongly called 
upon to vindicate the Jurisdiction; and in thc*se Cases, 
A>licre it is exercised really for the Benefit of the Party 
the Court ought to look with great Attention to all the 
Circumstances of each Case. 


racts have been since disclosed ; which arc said to 
be irrelevant; but I cannot agree, that tlie Manner, In 
which the Marriage has been contracted, nmy not 
coll for great Attention in the Formation of the Settle¬ 
ment of the Lady’s Fortune. The Circumstances, whi<;h 
have since come to my Knowledge, not only justify, hut 
if the C ommunicatioii had been recent, would have com¬ 
pelled me to take, very strong Steps in support of flic.I u - 
risdictiou; and 1 doiiotthink, Icouldhavebeen excused, 
if, besides taking Care of her Fortune, I had uotdirecletl 
a Prosecution for a Conspiiacy against thes.* Parties. 

J'he 
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The Question, now before me, is a very difficult one. 
First, this is not at this Moment a Case, where the only 
Interests to bo considered arc those of the Husband and 
Wife; as I do not see my Way to any Alteration of this 
Settlement, which would prejudice the admitteil I nterest 
of One Child; and that, which 1 must at present take to 
be an existing Interest in the other. This C’oiirt could 
not ])erinit the Husband to do any Act, which would 
dlsajipoint those Interests. As to the Capital therefore, 
and the Interests of the Cluidreit in that Ca])ita1,1 have 
not the Power of making any Alteration; if it was fit 
to do so. 


1813. 

Ball 

COUTTB. 


Another View of tins Case is very material. I do not 
xindcTstand the Doctrine of the Court with regard to the 
Efiect of the Marriage of a Ward to lie as to her Pro¬ 
perty precisely as it is represented by Mrs. Lee^sPetition. Distinction 
If the Case was such as she states, a Beggar marrying fo»'*upon Con- 
the Sake of the Fortuno, the Court has been in the Habit tempt by Mai- 
of not p(‘nnitting him to touch that Fortune, which was riuge of a Ward 
bis Object; and in Cases, wdicre there are many good of Court: a 
Ileasons against so acting, I admit, the Court has gene- Person of no 
rally taken that Course: but it has never gone the Property, 
iiongth, that, if this Speciesof Indiscretion has occurred, whose only 


which the Court must punish by Commitment, but which Object is the 
brings together Persons of equal Rank and Fortune, and Fortune, is not 


as considerable a Settlement is made by the one as by 
the other, no Attention is to be given to an equivalent 
Provision, made by the Husband for the Wife and Issue. 
That Doctrine has never been stated; and is not con- 
*'istcnt with tlm Principle, on which the Court acts. 


permitted to 
touch it: and 
the whole is 
put in Seftle- 
nieut: other¬ 
wise, when the 


It is very difficult to establisli, that I can now hold that ^ 

Settlement to be improper, which the Court, if its At- , « " 

, and fortune 

tention had been called to the Subject, would have ap- 

proved iu 1805; not however meaning to say, that this valent Sctile- 

Seulement 

meat. 
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1013. 

Ball 

V, 

COUTTS. 


Settlement would have been approved; but the Court 
would not from subsequent Circumstances disapprove a 
Settlement, which, if culled to the Consideration of it 
immediately after the Marriage, it would have approved. 
As to the Conduct of this Lady herself, it would lequire 
much more Attention, if it was not to be urged in her 
Favor, that the Transactions, which took place in the 
Circumstances of her Marriage, might have led her into 
that Misconduct, wliich is now made the Subject of 
Complaint. There is howevertliis Misconduct; and 

(ft 

with regard to exercising the Jurisdiction against the 
Husband by directing a Prosecution now, it comes some¬ 
what too late for that. 1 am not disposed either at Uiis 
Day to exercise that Jurisdiction, which the Court 
usually executes, by Imprisonment; where a Prosecu¬ 
tion is not directed; and as to the Interests of thcCbU" 
dren, it is hot possible to alter them. 


The Result is therefore, tliat I am inclined to alter in 
some respects, which 1 will communicate, the Provision 
as between Mr. and Mrs. Lee, the Provision as to her 
Income, but not to the Extent, in which the Master pro¬ 
poses Alteration, astolierfuture Expectations, by giving 
her some 1 ntcrest in what may come to her in consequence 
of thpse Expectations. As to the second Point, the .£300 
a Y car, proppsed as Maintenance for the Children of that 
Marriage, I am notq^uite determined; having consider' 
able Doubts, whether it is wholesome to place Children 
out of theControul of the Parent by giving them an inde¬ 
pendent Fortune in his Life. With regard to the other 
Parts of the Case 1 shall propose some Alterations; and, 
abstaining now from directing a Prosecution and Impri¬ 
sonment fo^the Contempt^ 1 desire, that this may not be 
drawn into a Precedent, or stated as an Example in any 
future Case, not consisting of the same Circumstances; 

^ forbearing 
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forbearing from that upon Attention to the Facts of the 
Marriage in 1804; that they lived, as appears to me, in 
Harmony a considerable Time afterwards, and the Cir¬ 
cumstances of the Conduct of botli since; and with that 
Obscihration I part with the Case. 


005 


ISIS. 

Ball 

V. 

CoUTTi. 


The Lord Caancellor on a subsequent Day said, 
under all the Circumstances the Pin-Money must be 
J?400 per Annum; and that it must be subject to the 
Property-Tax: but the Alimony should not be deduct' 
ed; as, if thsy had lived together, she would have been 
entitled to Maintenance beyond tlie Pin-Money. 


•KNOWLES V. BROOME. 

The Master of the Rolls, ybr The Lord 
Chancellor. 


I8I?; 

LiN( OLn’s 
Inn 11.JLL. 
dan , 15. 


XTNDER a Bill of Foreclosure, the Defendant ab- 
scondiiig, an Order was obtained for the Defendant 
<0 appear by a certain Day; a Copy of which was ac- 
eording to the Act faj of Parliament posted up at the 
Itofful Exchange, and iji&erted ia the London Gatetie; 
huttheParishChurcli ofCripplegate, where the Defend¬ 
ant last resided, being then under Repair, the Plaintiff 
caiild not comply with the Direction of the Act, requiring, 
that a Copy of the Order shall bejiublishedinthe Parish 
Church iuiinediatefy after Divine Service. 


Time enlarged 
for Appear¬ 
ance to a Bill 
of Foreclqsure 
under Stat. 5 
Geo, 2. e. 25. .* 
Notice in the 
Parish Church 
having been 
prevented while 
under Repair. 


VoL. I. 


(fl) S' at. 5 GeofS. c. 25. s. I, 
X 


Th« 
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191.1. 


Rnowles 


Broome. 


The Repairs of the ChiiiX'h beins^ complrtetl, the 
PlainlifT Tnove<b that the Defciuhint may be ordered to 
appear to the Bill on or before the 27th of Febrnartf 
next. 


"Rlr. Shadwell, in support of the Motion, inentioned 
the Case of JVilkinmn v. Coker («). 


The Master of Ihe Rolls made tlie Order on the 
Authority of that Case. 

(a) 1 Dick, 7+. 


1813. 

Lincoln’s 
Inn Hall. 

Jan. 15. 

T'eh. 25. 

The Process 
to obtain a De¬ 
cree pro con- 
fesso not ap¬ 
plied to a Pri¬ 
soner in New~ 
gate under a 
Criminal Sen- 


MOSS «. tiROWN. 


rjpi 


HE Defendant, confined under Criminal Process, 
havini^ been brought upfroin A eMrjyafe fiirued over 
to the and then carried back to Setvtfafe faj 
the Order of this Court, the Plaintilf moved, that he 
might'unless the Defendant should put in his Answer 
a Certain Day, be at liberty to apply for the Clerk in 
Court to attend with the Record of the Bill, in order to 
tcncewho if confemo. The Register, declined drawings 

brought up by 'ip Order. 

^aheas Corpus 

must be re- Mr. Shadn^cll, for the Motion^ relied on Pendergrast 
manded irame-v. Saubergue (bj. 
diately ; and 

cannot, as ill a (oj Mostv, Brown^ ant^, {h)Z Dick. 535* 

Civil Case, be 
turned over to 

the Fleet eum causiSf subject to the farther process by Alias Ihbeas 
CorpuSf &c. * 

The 
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3U7 


The Lord Chancellor. 

The Case oi'Rogers \.Kirkpairich{a) shews the Dif¬ 
ficulty of ujJplying this Process to (Criminal Cases ; aiul 
the Rcfisoii is, that the Writ of Alias Habeas Corpus 
cannot issue except to the Prison of the Court. A De¬ 
fendant, confined in another Prison in a Civil Case, is 
turned over to the Fleet cum causis ; and may be brought 
u}) repeatedly: but, when brought up from Confinement 
under a Criminal Sentence, he must be returned imrae- 
diately : he cannot be kept an Instant (6). The Difii- 
culty, which isnotthe less materialas beingan Objection 
of Form, is, that the Defendant is not in a Place, where 
Ihe Process of this Court can reach him. 


No Order was made fcj, 

(//) 3 tv.V. 4/1. 573. (c) As to the Process un- 

{h) IJogd V. Passingham, der the Statute 5 Ceo. 2. r. 
iStVjr. ir9» \n The Attor- 25, against an absconding 
veg-Ceneral y.Smith, 1 Dick. Defendant, see Knoieles v. 

135, the Cause of the Imprl- Broomef the precedingCase. 
soiiment does not appear. ■ 

1813. 

i.lNCOLN'j? 
Inn Hall* 

GRIFFITH WOOD. jan. 15. 

GENERAL Demurrer having been allowed in Full Costs on 

April 1812, and the usual Order drawn up for 

the eoiumon Costs, the Defendant moved for the full ® 

Costs, on the Ground of the Plaintiff’s vexatious Con- 

duct; the Bill, to which the Demurrer w'as allowed being C^use 

’ under the Ge¬ 

neral Order, 17P4, upw.i a subsequent Application. 

X 2 tii€ 



1S13. 

Moss 

V 

Brown. 
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1813. 

Griffith 

V 

Wood. 


the third filed by him for the same Cause; and he bad 
since filed a fourth. 

Sir Samml Romilly, and Mr. Cooke^ for the Motion, 
referring to the (ireuornl Order of Lord LonghhOrough 
and Lord Alcanley (a) said, the Objection, that farther 
Costs had not been given, when the Demurrer was al¬ 
lowed, had been over-ruled upon a Plea allowed to one 
of the former Bills: the Court giving farther Costs upon 
a subsequent Application. 


The Lord CiiANrr.u.on made the Order. 

t 

{aj btli Fehruary, 4 Lro, C, C. 545, 


lfsl3. 

Jan. 27, 28. 
Feb. 12. 


TOBIN, Eicjmrh. 

i^eriincareun-jj. presented by a joint Creditor, 

or a separate taken out a joint Commission of Bank- 


joint 

ru]>tey; praying, that a separatcConimission againstOnc 


Certificate un -1 
der 

Commission of 

Bankruptcy, - , „ , , , . . , . i 

, . , „ ,, of the Partners may be superseded; which was resisted 

lying before the ’ 

Lord Chancel- tlie,Ground, that under the separate Coininissioii the 
lor for Allow- C^i'tificate had been obtained; und lay before the Lord 
ance, not stay- Chancellor for Allowance, 
ed by suing out 

a joint Com- Sir Samuel Romillyf in support of the Petition, 
liussion. 

Order allow- Even if the Bankrupt has absolutely gothis Certificate, 

ing the Ceitifi- Lordship will cither supersedetheseparate Commis- 
catf, impound- givd the joint Creditor an Opportunity of assent- 

*"f ing to or dissenting from the Certificate: as in the late 

and trans CJises,ExparteFoiclerfFatten,and WilsonfYflihoatany 
ferring the Pi-o- Miscimduct. The only Object of this Peti- 

ceedings nd Proofs to the other Commission# 

* tioi 
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(ioii isy that the flret Coininission may proceed without 
all the DiilienUy, that must be the Consequence of sus¬ 
taining’ the separate (Commission. Admitting the Con¬ 
duct of this Bankrupt to he fair, he has obtained his Cer. 
tifleate with great Expedition, in Three Months from the 
Date of the Commission : the l)(.‘bts proved under that 
Commission being only ,£400 ; though he is a Debtor 
to the Amount of £00,000; and no joint Creditor 
having proved except the ])etitioiiing Creditor. The 
great t neonvenieiice that may ensue, will induce your 
Lordship to pause, before you decide, that a Certificate, 
signed in Three Months under a separate Commission, 
the other Partner not having then committed aii Act of 
Bankruptcy, shall prevent a joint Commission. 


ISIS. 

Tobin, 

JEx parte* 


Mr. Jlell^ for the Bankrupt under the separate Com¬ 
mission, iirgeil, that the Lord Chancellor \\\ Ejt parte 
Hamper (a) and many otlicr (.hises had declared, that 
a Certificate, having got the Length of being laid before 
the Lord Chancellor for Allowance, should not be de¬ 
feated by suing out a joint Commission. 


The J^ord Ciuncelloh said, thoBankrupt mftst have 28 , 

his Certificate on this Ground; that the Petitioner had 
permitted it to proceed, until it was ready for Allowance 
witliout any Application to come in for the Purpose of 
assenting or dissenting; under which Circumstances it 
would be very hard to permit him to stop it. 


Mr. Bell mentioned Exparte Leavcrland {b); as con- jpeb* 1 2* 
firming the Opinion expresse/l in Ex patte Hamper, that 

(hj 1 Atk. 145. 


(a) 17 Ves, 403. 


X3 


the 
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1813. 

Tobiw, 
Ex partem 


the Certificate would be destroyed by superseding the 
Conimission. 

Lord Chancellor. 

I think, I may grant the Certificate, impounding tlie 
Commission with the Secretary, not to be prod need with¬ 
out my Order. That was the Course 1 adopted in the 
late Case JEjt parte Ramson {a), suj»ersedirig tlic joint 
Commission against the Two. 1 will make that Order 
with the Addition, tliat all tl»e Proceedings and Proofs of 
Debts shall be transferred to the other Commission. 


ffij Anlef p. Ib’O. 


1813 . 
Ei'h. 11. 

Older to dis¬ 
miss the Hill 
for Want of 
Prosecution, 


BROWNE r. BVNK. 


TX A/fl?/, 1809, a Bill was filed for the speeilie Per- 

formaiice of an Agrei'inent; and a Bill for the Pur- 

])ose of having it delivered up to be cancelled; in both 

, , , huits Answers were put in. On the 30th 31aif. 181 1 > 

thouifh reiiular ^ ^ , i 

r * the Defendants in the cross Cause obtained an Order to 
according to 

the present dismiss the cross Bill for Want of Prosecution; but the 
Practice, not usual Certificate, obtained from the Clerk in Court for 
requiring No- lhat I'urpose, had not, when signed by the Six-Clerk, 
tice, if before the propiT concluding Word, “ since which uo farther 
Replication, “ Proceetlings have been had.” Those W'ords were 
nor the Six- afba'wards added by Interlineation. That Order was 
Clerk^s Certifi-pot drawn up; but another Motion was made on the 
cate at the 12tli 1812, to cntcK the Order nunc pro tunc; 

Time ot mak- Order, made on that Motion, was not served until 

ing the Motion, January y 1813. 

discharged , ‘ 

without Costs upon the Defendant’s Laches. 


A Motion 
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A Motion was made to discharge the Order to dls^ 
miss the cross Bill on Ailidavitof these Facts, and tliat 
no Notice was given of the Motion to dismiss. 

JHfaU, ill support of the Motion, contended, 
that the Order luid been obtained by Surjirise, and 
against the usual Curtesy of Practice. 


1813 . 

Browns 

Bynsu 


Mr. Cullen, fw the Defendant, insisted, that the 
Order was regular, according to the Practice, as now 
settled, that Notice is not necessary (a ). 


The Lord Chancellor. * 

This Motion depends on Two Circumstances. If 
the Words interlined stood originally Part of the Six- 
Clerk’s Certificate’, tlieu the Order to, dismiss the Bill 
nas regular: if those M'ords were not originally there, 
it will probably lurii out, that the licyi/fter, when 
jilicd to, for the Order, observed the Omission; and 

m 

those W’^ords i\ ere afterwards insertiMl by the Six-Clerk. 
Considered with extreme Strictness this is not regular; 
as, when the Application is made to the (.\>art, 1 must 
understand the Order as at that Time made, and the 

4 * 

Recital as correctly true; which it was. not; but that 
strict Regularity would introduce Misebief ia 'actual 
Practice: the general Convenience hemg nmch for¬ 
warded by this Attention of the (bj. 

The Point, now to be considered, is, what has been 
done upon that Order; and, if nothing has been done, 

faj Degraves v. LanCt 15 fl*) Wills v Pvgh, tO 
Pes. 2^1. Naylor V. Taglor* -Wl?, M'JJahon v. Sis- 
Jaeksou V. Purnell, 16 Pes. so.i^ 4o5. 

) 27 . 804 . 


wlicthe? 
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1813. 

Browne 

V, 

Byne. 


whether the Party ought not to be now put in the salme 

Situation, as if upon Notice they had come to tlie 

Court; proposing upon the Nature of the Two Causes 

to discharge tlie Order to dismiss under the Circum- 

stances of both Causes, and upon Terms. Her.:: is a 

Bill for the specific Performance of a Contract, and 

on the other Hand a cross Bill to rescind it. I do not 

enter into the Merits farther than the Observation, that 

there is a necessary Connection between these Suits. 

Answers were put in to both Bills so long ago, that an 

Order was made on the 30th oi' J/oy, 1811, to dismiss 

the Bill ill the cross Cause on the Clround that no Step 
% 

had been taken by the Plaintitt’ in that Cause for 'riirec 
Terms. That Bill was dismissed by the Order; sup¬ 
posing it regular: but no Proceediug was had for the 
Purpose of drawing up that Order for a Year; and 
after that D^Iay they ajiplied to <lraw' it up mine pro 
tunc. Having obtained that Order, they take no Step 
to serve it until the 30th of1813. In the 
mean Time nothing was done in the origins'll Cause. 


The present Application is made as soon as could bo 
after the first effectual Service of the Order, made on 
the 30th of May, 1811, the Moment they knew of that 
Proceeding, to reinstate the Cause. If I could have 
reinstated it immediately, upon the Nature of both 
Causes and their Connection, why should 1 not do so 
now nothing being done on the other Side; and the 
Order not served until January, 1813, 

1 have no Difficulty in saying, Iwill discharge this 
Order without any Costs; that it may be understood I 
do so on account of this Delay. 


WRIGHT 
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1813. 

WRIGTIT P. ATKYNS. Feb. 12 , 20 ,26. 

{17 Fes. 255.) 

fXlIW? Decree,pronoiuicedattlicjRoZI«mtliisCause(a) Devise to j4m 
declari an; the Delendunt T cnant for Life in her own and her Flei rs 
Right, and a Trustee as to the Remainder in Fee for the for ever, ** i« 
Plaintiir, and giving the Directions prayed accordingly the fullest 
for raising the Charges by a Sale, &c. the Plaintiff “ f^onfidence 
moved for an Injunction to restrain her from cutting Tim- “ ^hat. alter lie* 

ber,&c. She had appealed from the Decree at tlie Rolls. Decease she 

“ will deviiM. 

Mr. Richards, Sir SamuelRomilly, and*Mr.£fe^s,iu Property 

support of the Motion, urged, that, whatever Question 
. * ** niily * utJiiiff 

might be made, whether a Decree should be executed . ,. ® 

, . . , , ^ restrained to an 

pendingan Appeal, there can be no Doubt, that a Party Life 

shall not in direct Defiance of the DecitJC be permitted Decree at 

to do irreparable Mischie- , 

Devisee was iu- 

Mr. Leach, Mr. Hall, and Mr Bell, for the Defendant, joined from 

cutting Timber 

The Effect of this Will is, that the Defendant has the |)euduigi?u Ap- 
Inheritance, until she executes what the Master of the peal. 

Rolls considers a Trust. What is the Analogy hbtweeii 
such an Estate, and a mere legal Tenancy for Life?. The 
Bill docs not pray an Injunction; which this Court is not 
in the Habit of granting witliout a special Prayer: Sa¬ 
vory V. Dyer {b ); and there is tlie less Reason to stretch 
the Practice in tlie Instance of a Trust of this indednite 
Description. 


Mr. Richards, in Rejdy. 


The Estate, which the Defelidant takes under this Will, 
cannot be distinguishedfrom alegalTeuancy for Life j and 


(a] 17 Ves*255, 


(6) Amb. 70 . 


surely 
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purely without putting the Party to the Inconvenience of 
filing a new Bill, praying an Injunction, this Courtwill 
interpose to restrain a Tenant for Life from committing 
irreparable Injury. The Decree at the Jlolls standing 
unreversed, the clear Right, arising under it, cs.nnot be 
affected by the mere Omission to pray an Injunction. 

The Lord Chancellor. 

In all these Cases upon Words of Recommendation, 
Trust, Confidence, &c. the ^*arty has according to all the 
Authorities fromHobart down wards a Power of Dispo»- 
tion in Favorof any Person, answcringtlie Description at 
his Death. ' With regard to the Injunction there is a Dis¬ 
tinction upon the Practice: generally if the Bill does not 
pray an Injunction, the Plaintiff cannot move for an In¬ 
junction under the Prayer for general Relief; but if after 
a Decree for an Account under a Bill for Foreclosure the 
, 3Iortgagor attempted to cut Timber, the Court would 
enjoin him, though there was no Prayer for that. 1 in¬ 
cline to think, that whether the Defendant is Tenant for 
Life without Impeachment of Waste, or not, after this 
Decree for a Sale of f^rt of the Estate the Court would 
not permit any one to cut Timber in the mean Time. 
As to the rest of the Case I will grant the Injunction 
at present; considering it o}>en, if the Defendant chooses 
to apply at the next Seal. 


A Motion was made to dissolve the Injunction. 

Mr. Lcachf Mr. Hall, and Mr. Bell, in support ol 
the Motioi?. 

The Object in cutting this Timber, which was fit for 
cutting, was to repair th6 Mansion House, in a ruinous 
and dilapidated State. The Question is, whether under 
this Devise the Dcfendpt^canbe considered in any other 

Light 
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liigli\t]ian as a Tenant for I/ife without Iinpeacliincnt 
of Waste. She was evitlciitly the primary Ohjoct of the 
Testator’sBoiiuty; who,it iimst he conceived, intended 
to give her for her Life the most beneficial Interest. 
The CVmrt, restraining her Interest to a Tenancy for 
Life, preventing her Alienation, did not mean to impede 
or restrain,the full Use an<l Enjoyment during her Life, 
as if she had the Inheritance. The Objection, that the 
Injunction is not prayed, nuist not be overlooked. 


1813 . 

Wright 

r. 

Atkyns. 


Mr. llivhardsy Sir >Sam\i('l RomilUfy and Mr. HeySy 
for the Plainliif. 


I’^ntil this Decree is reversed, it must be presumed to 
be right, and accordingly must be obeyed. The llecision 
in JJycr (ttjy upon which it is founded, has been ap- 
prov(‘d by Lord Hoharf and Lord Hardtvicke. This 
Decree has decided, that the Defendant is not entitled 
to the Inheritance; and an Estate for Life is always 
impeachable for Waste, unless by positive Limitation. 
ThatRestraiht is an Incident of every Tenancy for Life. 
The Timber is Part of the Injpritaiicc; asnuich so as 
the Soil, Mines, &c. The Power, whieh it is contended 
she has hy this Demise of selecting the Object, on whom 
the Inheritance shall <levoive, cannot enlarge her Inter¬ 
est : or make it more than a mere Estate for Life. * 


The Lord Chancell(»u. 

I have not the slightest Doubt, that the Testator did FeK 26, 
not mean, that the Dclendant should be impeached for 
Waste: but 1 caunot avoid the Construction, that her 
Heir at Law would be a Trustee for his h'eir at Law; 
and then the Conse<iuencc must attach. This Sort of 
Trust is generally a Surpriste on the Intention; but it 
is too late to correct that. 

(o) Chapman's Case, Dy, 333. 


I certainly 



315 


CASES IN CHANCERY, 


ISU 


Wright 

t> 

Atkyks. 


I certainly do not know a Case, that resembles" this. 
The Effect of the Will, upon the Doctrine of this Court, 
reducing tlie Estate to a Tenancy for Life, tlie Conse¬ 
quence seems to follow; unless it is better excluded than 
it appears to be by this Will. Conceiving these'Cases, 
upon Words of Hope, Confidence, ^c. to be generally 
decided against the Intention, 1 have endeavoured to 
raise a Distinction in the Defendant’s Favor, but cannot. 
1 do not believe the Testator intended a mere Trust ; hut 
that must be the Construction, if the Word “ Family’* 
is properly construed. 


1813. 

Feb. 30, 22. BY'NE, Ejcparte. 


A Person at¬ 
tending Com- 
rnisbioiers of 
Bankruptcy, 
without a Sum¬ 
mons, swear¬ 
ing, that he 
was a material 
Witness*, and 
not contra¬ 
dicted, pro¬ 
tected from Ar¬ 
rest, wh le re¬ 
maining. 


N Application was made on Affidavit, without a 
Petition, for the Discharge of a Person, arrested 
under the following Circumstances. 

Under the Order, la^y made by the Lord Chancel¬ 
lor (aj for proceeding in the Examination of Uryantj a 
Bankrupt, as far as it related to the Title and Value of 
tlie lS^^ts3X^^oiWoldingham,2i Meetingwas hcldatG'Mi^t;^- 
hall ; and was adjourned for the Purpose of having a 
private Meeting; at which Byne attended, without a 

(a) Ex parte Bryant, Ante, 


though having left the Room by Order for the Purpose of separate 
Examination; and while returning; whether while going. Qua-re. 

Order to be discharged immediately, by the Party in the first In¬ 
stance ; if disobeyed, to be extended to the Officer, with Costs. 

_ _ 

Application at the Bar without a Petition the proper Form in 

such a Case; and Time to answer the Affidavit refused. 

Summons, 
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Sumfnons, teDclering^ himself to the Commissioners as 
a Witness. The Commissioners acceding to a Pro¬ 
posal, that the Witnesses should be examined apart, 
Byne by their Order withdrew; and soon after he had 
left th« Room was arrested at the Suit of the Bankrupt 
upon a Judgment obtained in the Year 1806 . 

Sir Samufd Bomilly, in support of the Discharge 
resisted an Application for Time to answer the Affidavit; 
observing, that in the mean Time the Party is in 
Custody unjustly; aud referring to AyleVs Case; 
where Lord Thurlow took the Examination vied voce. 

Mr. Cullen, for the Bankrupt said, that for the 
Purpose of an Examination rivd voce the Client must 
be produced. 

The Lord Chancellor permitted the Applicatioigi 
to proceed; observing, that it may happen, that the 
Client cannot be produced; that this, being in Bank¬ 
ruptcy, is the proper Form of Application; and that 
it must be heard immediately, ill order to an immediate 

Determination, whether it would be right to act. 

• 

Sir Samuel Romilly, Mr. Bell, and Mr. Montague, 

ill support of tlic Application to discharge. 

• 

The only Question is, whether a Person, attending 
Commissioners of Bankruptcy without a Summons for 
the Purpose of being examined, is entitled to Protection 
from Arrest. There is noDoubt of theRight qfthis Person 
to be discharged, according to your Lordship's Opinion in 
Ex parte King ( a), that a Creditor, attending merely to 
prove his Debt, without a Summons, is protected, This 

(fl) 17 SJtg. SeeSlG. 
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Btne, 
Ex parte. 


Person attended in consequence of your Lord.siiq/ii! 
Order, to give inateriul Inibriimtion relati veto the Estate, 
which was the Subjectoi' tluit Order; and i)a\ingiilso a 
Claim on the Proceedings under tliis (voininissioii, de- 
])(‘iidiiig oil his Right to this Estate, which lie sold to the 
Bankrupt; but has never received Paynient. Iiuinedi- 
atcly oil leaving the Room by Order of the Coiiiinis- 
sioiiers, vrho thought it right, that the Witnesses should 
be examined apart, he was arrested under a Juiigment, 
obtained by tlie Bankrupt in 1806. The public Meeting 
at Guildhallf restrained by the late Order to an Inves¬ 
tigation of the Title and Value of this Estate, was ad¬ 
journed for the Convenience of the Bankrupt, that the 
Inquiry might not be public. The Protection clearly 
extends to all Persons, generally, coming to assist in 
the Adiniaistration of J ustice. Tiiis Person was attend¬ 
ing at the Moment for the Purpose of being examined; 
and went out by the Dirtn-tioii of tlie Commissioners 
merely while the other Witnesses werci under Examina¬ 
tion. He was arreslinl upon a Writ, issued on the 
same Day, while the Inquiry was proceeding, by the 
Bankrupt; who is not the Creditor; the Right to the 
Debt having passed to liis Assignees. The Arrest Ls 
therefere clearly illegal; and the Costs arc not aii 
adequate Cumpciisation. 


Mr. Cullen^ for the Bankrupt. 


The Extension of the Privilege now sought goes be¬ 
yond all Precedent. In theCase of 3IethinH v. Smith {a) 
the Party, though attending certainly without a Sum¬ 
mons, was called on to attend in respect of the Rel.i- 
tion he had to the Cause: but the Consideration us 
to the Attendance of W itnesses is \ erj dillerent. They 

(a) 1 //, Blwh, 63G. 

are 
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arc rtititled to Protection only as far as their Presence 
rs necessary for the Interest of others. This Person, 
is a inerc Stranger as to the Inquiry before the Coin- 
niissioners; with no direct Interest to be affected by tlie 
Proceeding'under this Commission. He must therefore 
be considered as a Volunteer, attending from Motives of 
Curiosity. The Distinction of this Case from Meekin* 
V. Smith is, first, that this is not a Cause: secondly, that 
this Person was not called on to attend. He was nei¬ 
ther a Party, nor a Person interested. Y our Lordship*s 
Observations in Ex parte King are applied to the Cre¬ 
ditor, considered as Suitor in a Cause. 


1813. 

Byne, 
Ex parUm 


3Ir. IVingJieldowe of the Commissioners, stated, that 
they were proceeding to enquire into the Title and Value 
of the Estate, when the Objection was made, that these 
Inquiries should not be made in the Presence of Bynei 
who had filed a Bill, claiming th4fEstate as his own. The 
Commissioners therefore informed him, that they could 
not permit lym to hear the Objections of other Persons 
to the Bankrupt’s Title; but would afterwards hear his 
Objections; that certainly he had not been summoned: 
but there he was. 


The Lord Chancellor. 

It was scttlcdby Hard Kenyon^ and that has been since Protection 

acted upon, that Persons attending Commissioners of Arrest of 

Bankruptcy for the Purpose of aiding them in the Admi- P®*"®”"* atiend- 

iiistration of Justice in Bankruptcy, are, not upon the Coiaans- 

Circumstance of having a Summons, but upon Principle 

and the Nature of the thing, protected eulido morando 

A' redeundo, I understood the Commissioners at tins ■ ,■ 

. aiding them ui 

very Examination to havebeen acting under their general Admiui- 

Authorityto examinetheBankrupt,limitedin consequence stration of Jus- 

. tice eundo nio~ 

rondo ^ redeundo^ not by having a Summons, but upon Principle? 
applying to a Witness or Party. , 
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1813 . 

Byne* 
Ex parte» 


of what fell from me: but they did not require my li- 
niitiug' Ortlcr to enable them to go on: it was rather a 
IJint to them to stop. The CouseqiuMice is, that any 
Person, attciHliii^them upon thatliKpiiry, was attending; 
under Circumstauees, cnticlini^ him to that Protection, 
which a Witness or Parly has. It is very clear, that this 
Protection does not requwe a Summons. Sup{>ose a 
Witness offers to attend witljout puttiii|^ the Party to the 
Expellee of a Subpoena: if he is actually there, he is in 
the same State as if attending upon a Suininoiis; as, 
being there, the Court v/ill not part with him, if Ids Pre¬ 
sence is necessary for the Purposes of Justice. 


It is clear upon the Proceedings in this Bankruptcy, 
that By lie is a very material Witness ujion this Inquiry; 
and, if he went, tendering himself for Examination, and 
the Hearing him in the Character, in which be pro- 
prosed himself, was mdrely postponed by the Commis¬ 
sioners, under these Circumstances he is clearly entitled 
to Protection, and in returning, or going into another 
Room, &c. The Question is merely upon the Fact. 
When that is ascertained; the Application of the Principle 
is clear. I do not consider this Person as attending for 
the Purpose of establishing any Claim of his own: hut, 
if he yvas attending to be examined for the Purpose of 
the Inquiry, to which the Coiumissioners were couiined 
by iny Order, and an Objection arose to his Exami¬ 
nation upon his Interest, still, until tlie Cominis.sioners 
had overruled that Objection, upon the Point of bis In¬ 
terest, he was entitled to Protection. The Commissioners 
I understand did not feci, Uiat tlicre was any Objection 
to receiving the Information he wished to tender: but 
^they very properly thought it right first to hear other 
Persons in his Absence; and postponed his Exaraiiiatioii; 
not deciding, that he should not be heard. 


Let 
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LA linjant therefore IfheplcHsoSj make an Affidavit; 
which, if 1 should liave left the Hull, may be sent to my 
House; but, tiiis Question must be deckled immediately; 
ami, therefore, if I have not such Affidavit by Five 
o’Cloc4k, this Person must be discliarged. 


1313. 

Byne, 
Ex parie. 


A very nice Question might jirisc upon the Effect of 
the Want of a Summons, where the Arrest happens 
tiuifio: but, if the Person without a Summons, goes to 
<lisc!iarge that Duty, whicl\, the Summons would compel 
him to discharge, and is actually before the .Tiidicature, 
there tendering his Evidence, the Want of a Summons 
t an never deprive him of the Privilege. * 


The Bankrupt produced an Affidavit: hiU it had not Eeb,20, 
b(V‘n filed; and he referred to Kinder v. tVilliams {«). 

Sir Samuel ^omilly, in Reply. 

'I'he Case of Kinder v, TVilliams was over-ruled in 
Kr parte King {b). What Bgnelmd to state was most 
material upon this liiquiryintotheTitleand Valuoofthis 
Estate, witli a View of ascertaining, whether it was suf¬ 
ficient to satisfy the Bankrupt's Debts. Bgne attended 
(o state, that he had sold the Estate, and had not been 
paid for it; that he had therefore a Lien. Js not that a 
material Fact? This Right to Protection euunol depend 
on siu'h a Cireumstanee as whether the Party has or 
lias not a Summons. If a Person happening to be near 
the Court, attended voluntarily to give material Evi¬ 
dence in a capital Case, wouiil he not be protected? 

(«) 4 Term Pap. 377. * (bj 7 Ves. 312. 


The 


- OL. 
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1813 . 

Byse, 
Ex parte. 


The Lord Cham fj-lok. *• 

\Vh{‘n<*\or iiu Applic^ition is mado, cithor to 
ChaMCfdfor, or aCouriol'fjaw, ora Jiul£>;e alCliambers, 
iij)on sucli a Subject as tliis, the Rule, hy which the Fact 
is to be evaniiaod, is, ami must of Nt‘ct‘ssity he, tfliat the 
(’oiirt must believe tlic Atbibn it, so far as it is not con¬ 
tradicted by the Person, against whose Arrest the A])i>li- 
eaiion seeks Relief. That was the. Rule, upon which 
iMViYThtirhw) acted in Case; dischar^'miif him 

upon what he swore in ('oiirt; though not believing a 
Word of it; leaving them to the Remedy by Indictnu'nt; 
a Course which was successfully pursued in that Instance. 


The Facts of this Case I must collect from the Aflida- 
vitof Jliyne; from that of Jin/anf, as far as it is material, 
ami from what has been sta%d to me iu Court by one of 
theCommissiomTs. TheMecliiigof the Commissioners 
, was not merely hehl under an Order of mine; but was in 
the Exercise of their general J urisdiction to ('.vamiuc the 
Bankrupt; which Examination was by my Order, jw’o- 
perly or improperly, confined to the fVoldinyhamKstnU'. 
It is allcdgcd,ttiat this Person is not to be considered as 
attending under a Summons; and 1 tak(? it so; that there 
was »o Summons, Bryant*s Affidavit shew's a strong 
Case, that Byne can have no Claim to the Estate: hut 
the Trutli of that is not material upon the Point of Dis¬ 
charge. The Question for my Consideration isonly, whe¬ 
ther upon a Refercnceto (he Commissioners to enquire as 
to the Title and Value of this Estate it was not for them 
to consider, how far this Claim affected the Title or 
Value; and whether a Person, proposing himself for 
Examination upon those Points, was or was nut, to bs 
received by them as a Witness. ' 

Admitting therefore that Byne had no Summons,first, 
is not a Person, duly attending Commissioners of Bank¬ 
ruptcy 
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rupt^y as a Witness, though without a Summons, en¬ 
titled to Protection ? I wiil not repeat all the Reasons, 
upon Tvhicli I formed an 0])inion in a former Case 
against which 1 believe no Authority will be found, that 
Witnefises, if duly attendiiii^ Commissioners of Bank¬ 
ruptcy, are entitled to Protection as much as when at- 
teiulin'^ other Tribunals, more properly called Courts 
of Justice; 1 mean the Courts of Record in 
minster Hally and my Opinion, to which, also there is 
no Contradiction, is, that UiSummons is not necessary. 


1S13. 

Bvne, 
jCx puTte* 


I do not decide, what would be the Effect of an Ar¬ 
rest, where tins Party was proceeding to a Court of 
Justice; and nothing was done in that Court. It will 
b»? Time enough to determine that, when such a Case 
oc<!urs: but, if a Persop, a4lll^iding without a. Summons, 
tenders himself for Examination, and tfic Court does 
not repudiate him as a Witness, but proposes to go into* 
the Examination, and he is waiting for that Purpose, 
or is conducting himself according to their Pleasure, 
directing the Manner of the Examination, his Appear¬ 
ance there being merely voluntary, that is not a 
Cround, entitling another Person to arrest him. Did 
the Commissioners deal with him as a Person lo be 
examined upon some Point of the Imiuiry, referred to 
them ? He positively swears, that they did; that it 
was proposed, that the Parties should be examined 
sejiarately ; and was so adjudged : and tlint this Per¬ 
son should not be examined until after the Examination 
of the other Parties. , That is a Decision, that they 
had accepted him as a Witness, It is not for me, or 
any otlier Court, to say, whether it may turn out, that 
his Examinatiott was, or was not, material. He must 
he entitled to Protection in order to ascertain that, 
'riie Pact is sworn to: in that he is not contradicted ; and, 
if he swears falsely, that must he set right another W^ay, 

Y2 As 
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lets. 


Byne, 
f'i parte. 


As to th<* Costa, I do not believe, any Contempt 
was intfMided : but a Person, arrested, who ou^ht not 
to be arrested, is entitled to be discharged at the Ex- 
penec of the Person, who arrested him. Upon that 
Ground alone therefore he is entitled to Cost4. Let 
him be discharged with Costs. 


I'ake the Order in these Words; that Bryant dis- 
<‘harge him ; and, if he does not, let the Officer attend 
me again To-morrow; and I shall then order them 
both to discharge him faj. 


(a) Ex parte Donlevy, 7 317. 


ISIS, 

Feb, 12, 20. 


BOEHM r. DE TASTET. 


Defendant in fpHE Bill prayed an Account. On tfie 10th of Yo- 

Contempt, J. vember, 1812, an Attachment issued against the De- 
unde^n Order 

. Order was made for the Messenger to take the Defendant 
ger, putting in Custody. On the ISth, the Defendant liledhis An- 

which Excep> which Exceptions were taken; and the Master 

tions were al- the 3d of Februaryy reported the Answer to be iii- 

lowed. Plain- sufficient in all the Points excepted to. The Plaintiff’s 
tiff, not having Clerk in Court, conceiving that, as the Answer was re- 
accepted Costs, ported insufficient, a Subpoena for abetter Answer was 
may imme- unnecessary, and that the Order of the 16th of November 
diately proceed remained m Force, instructed the Messenger to take th« 
upon the old 

Process without Subpoena or Notice for a b,etter Answer; but, if in Cus¬ 
tody the Process discharged pending the Reference by Tender of Costs. 

InaCaseef donbtful Practici farther Time to answer allowed on 

Teans. * 


Defendant 
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defendant into Custodyi M'liich he accordingly did on 
the 6tli of February, 


1813. 

Boehm 


A Motion was made, that the Defendant may be De Tastet. 
discharged out of the Custody of the Messenger, with 
Costs. 


Mr. Bell^ and Mr. Shadwell, insupportof the Motion, 
contended, that the Caption was irregular; tlie Process 
of Contempt could not within the Terms of Lord Keeper 
FincJi's Order («) be proceeded on, until revived by a 

Rule 

# 

General Order, I 676 : " Days put in a perfect An- 
That in all such Cases, ** swer, or by Order, or Con" 
‘‘ where the Defetidants ar^ *♦ sent of the Clerk on both 
** to make farther Answers, ** Sides, obtain a Cotnmis- 
*< the Plaintiff shall not ** sion to answer, and there* 
** he obliged to serve the ** by return a perfect Ar> 
“ Defendant with a SuV)- ** swer at the Return there- 
poena to ihake a better of, the Process of Con- 
<* Answer, but shall only be tempt shall issue for Want 
obliged to give a Rule to t* thereof; and in case any 
“ make a better Answer, if it ** former Process of Con* 
“ can be given in Term tempt shall have* issued 
*‘ Time, or if not, then to “ agmnst su<-h Defendant 
«* give tl»e Defendant’s Clerk “ for Want of appearing or 
** in Court a Copy of the answering, the Plaintiff 
Order or Report, whereby may resort back to such 
the Defendai;t shall be << Process of Contempt, and 
« ruled to make such better proceed thereu{3on, after 
** Answer during the Conti- such Rule or Notice giveu 
** nuance of the public Beals, as aforesairlybotwithstand- 
** before, or after the Ternii: iug tUe Costs of such for" 

** and if after such Rule or ^er Proc^ess were paid 
“ Notice is given,' the De«i W Upmt t le coming in of 
<* fenditat do not in Eight *< su^ insufficient or frtvo- 

y a lous 
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1813. Rule or Notice; no Subpcena having issued for a Ijetter 
Answer; and the Case of Jtromjield v. Chichester (a) 

^ could not be considered an Authority against a (jeneral 

De Tastet. Court: nor can a Course of erroneous 

Practice, however long continued, prevail against suck 
Order: Broomhead v. Smith (ib) . 

Sir Samuel Homillyy Mr. Hart, and Mr. TVilsony 
for the Plaintiff. 

Under these Circumstances, Process of Contempt to 
aMessenger issued againstthcDefendant, and an Answer 
reported insufheient, Notice is not required: but the 
plaintiff may according to the ])rcscnt Practice, and die 
Case in Pecre Williams [r) take up the former Process. 
The Order relied on, if inconsisteid with the Practice, 
must be rejected as obsolete;^ but it seems to be confined 
to the, C ase of C psts paid and acc(;p( ed; which would hav4i 
purged the Contempt. This Plaintiff, not having ac¬ 
cepted the Costs, is therefore entitled to fake up the Pro¬ 
cess, where it dropped; and is not obliged for the Pur])osc 
of compelling a farther Answer to begin de nom. 

The Lord Chancellor. 

I have taken the Practice to be thus; that where Pro¬ 
cess of Contempt issues for Want of an Answer, and an 

“ lous Answer, Plea, or De- (a) 1 Dick, 379. 

** imirrcr; but when the (It) 8 Ves. 357 

‘‘ Defendant hath put in % (c) Anon. 2 P, Will. 481. 

full Answer, such Costs as See Child v. Brabson, 2 Ves, 
he had paid for such fo; - 110. Bailey Bailey, II 

‘‘ mer Process, shall upon Ves. 151, Waters v. Tay~ 
Payment of the rest be lor, 16 Ves, 417 . Coulson 
“ deiluctod and, allowed to v. Graham, the following 
‘‘ him.” (See Ord. in Clf. Case, . 
p. 193 , Ed. IG98). 


Answer 
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Aiis'ilcr is put ill, llie Defendant is then entitled to be 
discharged from Custody on paying the Costs, or on 
Tender and Refusal. I had also suj)])Osed upon Recol¬ 
lection, that, if the Costs were accejded, and the Answer 
was rfported insiiflieient, the Plaintiff must begin de 
itioro: but, if (hey were refused, he could go on with the 
old Process, in some Sense without Notice: as,if the De¬ 
fendant has not Notice, what tlie Report is, it is his own 
Fault. The Court had come to this Conclusion; that 
it was improper to dejirive the Defendant of his personal 
Liberty, unless the Court Avould at the Moment look into 
the Answer, and see, whether it was sufficient; wliich 
was not the Habit of the t^Jourt. • 

I had no Recollection, that this Order was ever men- Effect of con- 
tioned. 1 admit the Difficulty 1 found in the Case of tinned Practice 
JBroomhpadv.Smith (o)iipon a Practicesubsfstingagainst against an 
a positive Order, not appearing to have been reversed^ Order of Court, 
but from a Maiiiisoript Book, containing all the written 
Orders, which was presented by Mr. Dickenn to Lord 
IjOHt/hhorouffhy who handed it to me, as I shall to my 
Successor, I can see, that it is impossible for this Court 
in many 1 iistaiices to support its present Practice upon the 
Notion, that a continued Practice does not nullify a 
written Order; thatiuvolvingcertainly a sei iousQuestioii. 

t 

With the View to a right Decision upon this Point I 
cousultcil the Registers; and also mfpiired from the Ofli- 
cer, execiiiing the Process, what was the Practice on his 
Part. His A ns wer w as, that he could not discharge the 
Defendant without personally knowing, whether he had 
paid, or tendered, the Costs, That Circumstance, that 
the actualPractice of the Messenger is different according 
to the Fact, whether the CoSts are paid, or not, is very 


1815. 
Boehm . 

V, 

De Tastet 


(c) 8 V«s, 357. 

Y4 


striking; 
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1813. 

Boehm 

V, 

De Tastet. 


striking; and requires ^rcat Attention; as, unless ^liat 
Distinction is correct, there is false linprisonmcut in 
every Instance. If the Report of Insudiciency, not ex¬ 
cepted to, is a Ground for reviving the Process, how can 
tlie Defendant be ignorant, what the Report is ? ^ 11 is 
his own Fault, if he will not attend, when the Muster 
settles his Report. 


Upon these Grounds I have decided according to the 
•Case, cited from Ppvre ffllliam.it (o), that, if the Plain- 
titi'insists, that the Answer is ifjsuflicieut, the Court says, 
that is to be tried in the Master’s Dftice; and the De¬ 
fendant, paying or tendering the Costs, shall not bo 
deprived ofhis Liberty, while thatis under Consideration: 
but the Moment that turns out no longcrto be a Subject 
of Consideration, there is no Reason, why he should not 
be in Custody. I have frequently ruled the Process, as 
it is now stated, to be regular; certainly without any 
Knowledge of this Order; but much of modem Practice 
will, 1 fear, be found inconsistent with subsisting Orders, 
without any Contradiction of them by subsequent Orders; 

Repeated De. and upon Principle repeated Decisions, forming a Series 

cislons, form- of Practice, as it must be, agaiiif^t an Order, may with 

ing a Series oi j^e taken to amount to a RevfTsal of that Order. 

Practice, may 

amount to the Opinion therefore is, that this Process is re- 

K.v«.al of ao 

Order. 


FcL 20. The Lord Chancellor said, that upon Consideration 
and Communication with Uiose, who were most compe¬ 
tent to correct any Error on this Subject, liis Opinion, 
that tins Practice was regular, continued: but in such a 
Case, a fair Opimon having been held the other Way, it 


2 P. Will. 481. 


would 
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wpiilj^ not be upreasonablc to allow a short Time upon 
the Terras imposed in the Case of Pigott Stacie, pro¬ 
duced from the Regieter'e Book; requiring an Affidavit} 
that the Defendant did not intentionally put in an in¬ 
sufficient Answer. 

An Affidavit having been afterwards produced, stat¬ 
ing, thatthc Schedules to be annexed to the Answer were 
very lou^ and complicated, the Lord Chancellor, made 
an Order, giving the Defendant a Fortnig^ht upon the 
Terms in Pigott v. Stacie (a). 

(a) Pigott V. Stacie, 14 " ed to the Sli^riff of Aftd- 
June,\77b, Reg. Lib* B. “ rf/cscx,who returned aCVpi 
1774, fo. 296 . Corpus thereq.)), it was or- 

Application on the Part ** dered, that th - Messenger, 
of a Defendant to be dis- ** at endingthiaCourt,should 
charged out of the Custody ** apprehend the said De- 
of the Mesbcnger, upon a ** fendant, und brini; him to 
Cepi Corpus, after an insuiTu ** the Bar of this Court, to 
cient Answer,' for Irregulu- ** answer his said Contempt, 
rity, upon the Ground, that whereupon such farther 
tile Plaintitf had not served ** Order should be made as 
him with a Subpoena to make ** should be just; that the 
a bettor Answer. ** said Jokv. Stacie • appre- 

“Upon opening. See. to **hendsthePlaii)tiifwqsir- 
** L,C, hy Mr. Madoeksimd ** regular in applying for 
“ Mr. Jlollist, of Counsel “ the said Order, for that the 
** with the Defendant John ** said Defendant John Sta^ 
** Stacie, it was alledged, “ cie*s Answer was reported 
“ that by an Order of ■ the “ insufficient; yet the Plain- 
“ 27 th Day of Mag last, “ tiff should have served him 
(^suggesting, that, the De- ** with a Suhpeena to mitke 
** fendant John Stacie being ** a better Answer, which he 
** in Contempt for Want of ** hath not done; and there- 
“ his Answer to the Plain- fore it was prayed, that 
** tiff*s Bill, an Attachment ** the said Order might be 
** isaued agaiokt him direct-*** discharged for Irregula¬ 
rity; 


1813. 

Boeuv 


V. 


De Tastet. 



S30 


CASES IN CHANCERY. 


tsis. 

Boehm 

r. 

He Tastet. 


“ rity; and that the said De- 
“ fendant John Stacie might 
** be discharged out of Ciis- 
“ tody of the Messenger; 
“ or that it might be re- 
“ ferred to one of the 
“ Alasters of this Court to 
“ certify, whether the said 
“ Order was obtained regu- 
** larly, or not; whereupon, 
and upon hearing of Mr. 
“ Attorney-General and Mr. 
“ Solicitor-General and Mr, 
Selwyn of Counsel for the 
“ Plaintiff, and of what was 
“ alledged by the Counsel 

for the said Parties, his 

• 

“ Lordship doth order, that 
“ upon the Defendant John 
** Stacie's entering his Ap- 
“ pcaraiice with tlie Register 
*'• by his Clerk in Court in 
“ Four Days, consenting 
that the Seijeant at Arms, 
attending this Court, shall 
«* go, and take the said De- 
“ fendant into his Custody, 
us on a Commission of 
“ Rebellion returned won est 
“ inventus, in case he doth 
“ not put in his Answer by 
“ the Time hereinafter men- 
“ tioned, the said Defendant 
“ John Stacie be discharged 
“ out of Custody of the 
** Messenger as to his said ' 
Contempt; and that the 
** said.^ Defendant have^ a 


** Month’s Time to pin. in 
“ his farther Answer.” 

Pigott V. Stacie, Gtb 
July 1773. Reg. Lib. B. 
1774, fo. 411. 

After the Order of the 
WihJune, thePlaintifffupon 
the usual Allegations] ob¬ 
tained an Order to arnendi 
his Bill, and that the Defen¬ 
dant should answer the 
Amendments and Exceptions 
at the same Time; upon 
which the Defendant by Pe¬ 
tition to the IsOrdChancellor 
obtained the following Order. 

That upon the said De- 
fendant undertaking to 
ask no farther Time, ami 
upon his consenting, that 
“ theSerjeantat Anns should 
** go against him, as on a 
“ Commission of Rebellion 
“ returned non est inventus, 
“ in case he did not put iu 
“ his AiU'WCr by the Time 
“ thereafter mentioned, the 
“ Defendant should have a 
*• Month’s farther Time to 
** put in his farther Answer 
** to the said Exceptions 
“ from the Expiration of the 
“ said former Order, and 
** that in the mean Time all 
** Proceedings by the Ser- 
“ jeant at Arms for Want of 
“ the said Defendant’s An- 
** swer should be stayed,” 

COULSON 
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COULSON u. GRAHAM. 


1813. 

Lincoln's 
Inn Hall, 
Feb, 20. 


I 


N this Cause, a Question, was made similar to that 
raised in Boehm v. Be Tastet (a), 


Mr. Leachja.m\ Mr. Wingfield^ for the Plaintiff; Mr. 
Agar, for the Defendant, 

The Lord Chancellor, referring to his Judgment in 
that Case, repeated his Opinion, that, after the Master 
has reported the Answer insufficient, the Plaintiff may 
go on upon his old Process of Contempt without any 
new Order, if he has not accepted Costs fromtlie Da- 
fendant. 

(a) The Preceding Case* • 


After Answer 
reported insuffi¬ 
cient, Plaintiff 
may proceed 
upon his old 
Process of Con¬ 
tempt without 
a new Order, 
if he has not 
accepted Costs* 


ROWE u. GUDGEON. 


1813. 

Lincoln’s 
Inn Hall, 
Feb. 24. 


T he Defendant moved, that the Master might be The Practice 
directed to specify, what particular Exceptions, Master s 
taken to the several Answers, he had allowed, and what 
he had over-ruled; in order that the Defendant might f 
apply his additional Answer specifically to the Excep- generally 
tions, that were aUowed. ^ ZtlLL 

ing one Ex- 

Mr. Hall, in su^ort of the Motion. ^eption, with- 

* out entering 

In the Case of Exceptions, taken in the first Instance move, 

to an Answer, the Master reports on each Exception spe- corrected. 

dally; 
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Rowe 

Gudgeon. 


daily; precisely distinguishing:^ which Exceptions lie 
allows, and which he over-rules: but if the Answer is 
again referred to him, he satisfies himself, however 
numerous the Exceptions are, with reporting generally, 
that the Answer is insufficient. This Practice re^juires 
Alteration; the Defendant being incapable of ascertain¬ 
ing the Nature of the Master*s Objections. 


Mr. Belly for the Plaintiff, resisted the Motion, as at 
Variance with the Practice; and observed, thatthe Cir¬ 
cumstances of the Case, shewing the most studied De¬ 
lay in the Defendant, would induce the Court not to 
depart from the strict Rule in this Instance. 


The Lord Chancellor. 

« 

I am aware, that the Practice of the Master’s Office 
is, that, where Exceptions arc taken to an Answer, in 
this Stage the Master deals with them, as they do with 
Indictments at the Old Bailey: if the first holds, not 
going into any of the others: perhaps Eighty or Ninety 
in Number; as, if the Prisoner is convicted capitally 
upon one Indictment, they consider it unnecessary to go 
into any other. That cannot be right. The Party may 
appeal to the Court; and, if this Practice of the Master 
is correct, it is equally right for the Court to look no far¬ 
ther than the first Exception, that is established. They 
may then go to the Home of Lords; who must eitlier 
go through all the Exceptions; giving an original 
Judgment upon all the rest; or must follow the same 
Course; confining their Judgment to the first. Has 
not tlie Party a right to have a Judgment upon each Ex¬ 
ception ? There is no consistent Practice upon this; as 
1 found by Inquiry on a former Occasion. 


Considerable 
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Considerable Difficulty occurs upon this particular 
Case; as it is now represented) that I over-ruled the 
Exceptions; and the Defendant asked Time; which 
has ex])ired. 1 doubt, whether 1 did right in that: this 
bellig*tlie first Instance of this Practice of the Office 
coming before the Court; and it would have been enough 
to have stated, that the Master had not heard the other 
Exceptions. If tliat had been mentioned, 1 would have 
sent it back; as it is not for me to decide upon an Ex¬ 
ception, upon which the Master has not given his Judg¬ 
ment ; nor for the House of Lords, until It has been de- 
citled both by the Master and this Court. It is impos¬ 
sible, that this Practice can be right; that a Defendant 
is to fail in his Endeavours to answer several Excep¬ 
tions, because he has failed in answering one. 1 should 
feel a Difficulty in ordering the Master to specify what 
Exceptions he has allowed, when it is stated, that he 
has not heard more than one: but my Opinion is, that 
the Suitor has a right to the Master^s Judgment upon 
each of the. Exceptions. 


1813. 

Howe 

Gudgeoh* 


1 wish to communicate that to the Master; and will 
speak to him upon this particular Case. 


The Lord Chancellor said, he had talked with 31r. Feh. 25* 
Cox; who agreed, that on the Discussion of the Ex¬ 
ceptions the Master^s Judgment ought to be given on 
each; and, if the Bill and Answer were sent to him, he 
would point out his Opinion on each without any Order, 


SLINGSBY 
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ISIS. 

Lincoln’s 


IVN H if.L, 
Feb» 24. 


SLtNGSRY «. BOULTON. 


Sheriff !evy- 
ing upon Gootls 
alleilged to be 
in Settlement, 
cannot main¬ 
tain a Bill of 
Interpleader. 


TTN lS12the PlaintHF, being Sheriff of YorkshireyVe- 
ceived a Writ of FirriFacias upon a Judgment, ob¬ 
tained by the Defendant Boulton against the other De¬ 
fendant, indorsed for <£446. The Plaintitr levied; but 
receiving Notice, and a Copy of a Scittlcment of Part of 
the Goods, he made no Return : but afterwards paid in 
.£320:2#. being the Residue of the Levy after deducting 
tlie Sum paid to the Trustees of the Settlement; who 
brought an Action of Trover against the Plaintiff for 
the Goods in Settlement; and, the Defendant Boulton 
also claiming, the Plaintiff hied a Bill of liiteqileader; 
offering to bring the Money into Court, if the Court 
should be of Opinion, that under the Circumstances 
ought to do so; and moved for an Injunction. 


Mr. Barbery for the Motion, admitted, that this was 
a Bill of Interpleader without bringing the Money into 
Court; but insisted, that under the Circiiinstances of 

the Case it was not necessary. 

% 

Mti. Johnson, for the Defendant, resisted the Motion, 
on the Ground, that the Interposition of this Court to 
compel Defendants to interplead could uot be obtained, 
when the Fund was not deposited. 

The Liord Chancellor. 

Is there any Instance of a Bill of Interpleader by the 
Sheriff? He acts at his Peril in selling the Goods; and is 
Plaintiff in a concluded from stating a Case of Iiuerjileader; in which 

Bill of Inter- Plaintiff always admits a Title against himself in ail 

pleader admits 

a Title against himself in all the Defendants and cannot say, tl.at 
as to some he is a wrong-doer. * 


The 
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the pefcndaats, A Person cannot file a Bill of Inter- 1813 
pleader, who is obliged to put his Case upon this, that 


os to some of the Defendants he is a wron^-docr. 


No Order was made. 


SuNosnr 


Boulton, 


1813. 

CORBETT «. CORBETT. 

March 3.11.12. 

A FTER a Decree, directing the Plaintiff to bring Order to read 
an Ejectment at the next Spring Assizes for the *■'^1* di« 
County of Salopf a Motion was made, that the Plain- Law, 

tiff' might be at Liberty to read the Depositions of the 
Defendant’s Witnesses, taken in this Court in a Caule ^ '*®*^®“*^*» 
of Corbett v. Corbett, instituted in the Year 1791, and 
also the Depositions of the Plaintiff’s W^itnesses, taken 
ill this Cause, at the Trial of the Ejectment, directed by ^ 
the Decree, in case such Witnesses, or any, or either, of 
them shall be dead at the Time of the Trial, or shall be with- 

proved at such Trial to be in such a State of Health as 
not to be cajiable of attending the said Trial. ' Danger of 

Death, wi th 

Mr. Nemland, for the Motion, stated, that many of Liberty to ex- 

the Witnesses were very old and infirm; and it would be o® 

impossible for several of them but at the Hazard of their Interrogatories, 

Lives to attempt attending the Trial; and mentioned Depo- 

the Case of Palmer v. l^rd Aulesbury (a), sitions of such 

other Persons 

as should be 

faj 15 299» proved at the 

, Trial to be 

dead, or unable to attchd : such Order, whether to be made in Equity 
or left to the Judge at Law, depending on a sound Discretion. 

IMr. 


faj 15 Vks, 299. 
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1815 . 

CORBfiTt 


CoftBITt. 


Witness being 
proved unable 
to attend a 
Trial ancillary 
to a Suit in 
Equity, the 
Depositions 
tnay be read 
without an 
Order: but 
not without 
producing the 
Bill} Answer, 
find all Pro* 
ceedings. 


Mr. Benyon» against the Motion, objected that, /Iiera. 
no Affidavit. 

Mr. JVilson {Amicus Curiw) nicutioncd the lateCase 
of Andrews v. Palmer (a)* , » 

The Lord Chancellor. 

There is a great Mistake upon tliis Subject ctf read¬ 
ing Depositions at Law. The Interposition of this 
Court is not from absolute Necessity: if tlie Depositions 
arc taken in a Cause between the same Parties, and Proof 
is given at the Trial, that the Witnesses are unable to 
attend, the liepositions may be read without an Order, 
but then the Partymust incur the Expence and Trouble 
of having tiie Bill, Answer, and all the Proceedings, 
To prevent that Inconvenience therefore, where the 
Trial IS ancillary to a Suit here, an Order of this Court 
i»obtained, directing tlie Judge at NisiPriug to receive 
the Deposition without more Proof than that it is the 
Deposition. In the Case of Palmer v. Lord Aylesbury 
1 had some Ground for concluding, that the Witnesses 
were unable to attendbut it would be very dangerous 
to make such an Order without some Fouudution laid. 


Feb. 15. The Motion} being refused, with Liberty to apply 
March 3 again on Affidavit, was renewed in this Form: that tlic 
Plaintiff might be at Liberty to read the Pleadings, Pro¬ 
ceedings, and the Depositions of the Defendant's Wit¬ 
nesses taken in thk Court in a Cause of Corbett v. Cor¬ 
bett ^ instituted in 1791, and also the Depositions of 
Rebecca Roberts fWifo of Morris Roberts, aged Seven¬ 
ty-five, and of MaryMittoi^, Wife of ThomasMitton, 


aged 


(a) An/e, 21, 
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dgediEighty-one, atid upwards, and of such other of the 
Plaintiff's Witnesses,taken in this Cause, at the Trial of 
an Ejectment brought by the Plaintiff; pursuant to the 
Decree made, &c. as shall be dead at the Time of such 
Trial,^>r shall be proved at the Trial to be in such a 
State of Healtli as not to be capable of attending it. 


1813. 

Corbett 

V, 

Corbett. 


In support of this Motion an Affidavit was read of a 
Physician and a Surgeon; stating, ihai Rebecca Robert$ 
Was not fit to travel; havinp^ an internal Complaint, that 
would endanger her Life: but with respect to Mary 
Mitten the only Evidence produced was the Affidavit of 
a Clergyman, stating her great Age, and infirm State. 

Sir Samuel Romilly, Mr. Bellf and Mr. Nemland^ in 
support of the Motion. ^ 


Mr. Benyon, for the Defendant. 

* 

In the Case of Palmer y. Lord Aylesbury (a) the Pre¬ 
cedent, upon which this Application is made, your Lord- 
ship did notmean to compel the Court ofLaw to read Evi¬ 
dence, which they would have considered inadmissible; 
but in that particular Case, to save tlie Eapence oftaking 
down the Record, permitted the Deposition to be rjead. 
That single Case of Exception will not induce the Court 
to direct this Ejectment to be tried by a new Rule of Evi¬ 
dence ; and without a peremptory Order the Court of 
Law will nothear these Depositions; the Witnesses being 
alive. The Rule is laid down by Mr. Peake (b), taken 
from BuUer^e NUi Prius, that, when it is proved, that 
the Witness is dead, or cannot he found, or, as has been 
said in Buller, has fallen sick by the Way, the Deposi¬ 
tion ought to be admitted. M^. Peake observes, that the 

(a) 15 Ves, 299» (1^) Peake's Evidence. 

Vox. I. Z Circumstance 
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CORBFTT 

Vm 

CoBBBTTt 


Circumstance last mentioned,though a good Groujud for 
postponing the Trial, can Iiardly make the Depositicm 
Evidence. If the Witness is olive, though bed ridden, a 
Court of Law will not permit the Deposition to he read, 
nor theHand-writing of an attesting Witness to be p roved: 
the general Rule, that, if living, he must be produced, 
admitting Exceptions certainly; as in the Instance of a 
Man transported: but this Court, in those excepted 
Cases preventing the Necessity of carrying down the Re¬ 
cord, did not ihean to relax the Rule of Law. The 
Order, as it appears to have been drawn up in Palmer v. 
fjord Ayksburift is too extensive; and your Lordship 
will pause ia making a new Rule of Evidence upon a 
purely legal Question: the Object of this Bill being 
merely to remove a Term for the Purpose of trying an 
Ejectment; not ta have an Issue directed; which might 
adtuii greater Latitude This is no more than a Case of 
Illness ; which the Rule of Law does not provide for; 
and one Physician swears, that by easy Journeys and 
with Care, tlie Witness may he takeh to^Shremsbnry' 
The Order therefore mu^ be conhned to (he Deposi¬ 
tions of Witnesses, who are dead; or perlmps leaving 
(he Question, what Depositions ^all be read, to the 
Dbcrrtiou of the Court of Law. 


Sir Samuel Romillyt in Reply. 

If the Rule of Law is, as it is represemted, withregard 
to Persons absolutely incapable from Illness of attending, 
that, (heir Depositions cannot be read, as they may be 
capable of attending at some fntfwe Time, a Court di 
E(|ttity ought to onler the Deposition to he received as 
Evidence; as theCoart,assumingtheJuri8dicftion, must 
take Care, that (he Caseslihll beproperly tried. There is 
no RuIe,TequiringProof attheTrialofthe Incapacity to 
attentl; which would create the Expence of taking down 

Professional 
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Proftssional Men, to be examined for that Purpose. 18ls. 
Upon the same Principle of saving Expence, on which CoRBETt 
theCourtintcrposes to prevent taking down the Record, 
it will, if satisfied, that the Witness is not capable of CoaoETf. 
atten^ng, or likely to he in that State, ohder the Deposi¬ 
tion to be read: no Law compelling the gratuitous Atten¬ 
dance of a Witness for a Pauper. Thi^ Fact of Capacity 
would he decided, not by the Jury,‘1$tlt by the Judge; 
and this Court is equally competent upon these AfSda- 
vits to try the Question, whether this^ 't^itness can be 
safely taken down, or whether it will endanger her Life. 

The Practice of this Court to order Depositions of Wit¬ 
nesses dead, or unable to attend the Tpal, to be read. 

Was settled as long ago as the Time of Charles II.: - 
Bellingham v. Pearson (a), a Trial of the Custom of a 
Manor; and there is no Distinction inVhis Respect be¬ 
tween an Issue and an Ejectment. In Andrems v. PaU 
mer {b) the Complaint was of a tempoi*Bry Nature. • 


The Lord Chancellor. 

In the Case of Palmer v. LordAyleshury^ I believe, 
the Order was, that the Depositions of such Witnesses 


(aj “ Bellingham v. Pear 
“ion, 3d February^ 1667'. 
“ Reg. Lib. A. folio 309. 

** Issue, directing the Par- 
“ ties to proceed to a Trial 
** at Law upon the Custom, 
<* charged in the Bill; and 
** if the Parties ^fier upon 
** the Issue, then Sir John 
** Cole, one of the Masters 
of this Court, to settle the 
** same : and after the Trial 
** had, the Equity of the 


** Court; and after the Trial 
“ had this Court will cou- 
“sider of Costs as there 
“ shall be Cause: and at 
“ such Trial either of the 
“ Parties may make Use of 
“ tl0 Depdsitious of such 
“ Witnesses taken in this 

“ Cause, as shall be then 

• 

“ dead, or cannot attend the 
** said Trial.** A similar Or¬ 
der was made in Wray v. 
May, at the Rolls, Decern* 


** Cause waS reserved to be Jiisr, 1812. 

“ farther delcrm'ined by the (bj Ante, 21. 

Z2 


should 
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1815. should be read as were proved at the Trial unable to 
Coalfci'i* ®ll***d (a). The Questions are, first, whether, supposing' 
tlie Rule of Law to be Such as it is represented, this 
CoftBSTT. Court takes away tlie Power of deciding, that, the Wit¬ 
ness not being 4^ad, his Evidence shall not b^read: 
second^', in what Terms tliis Court calls upon the Court 
of Law to permit^the Deposition to be read: if in the 
Terms 1 have stated, confined to those, who should be 
proved at the Trial unable to attend, the Court does not, 
I believe, make the Order in such Terms, unless satis¬ 
fied, that even.pt the Time of the Application there is a 
Probability, that such Proof will be given at the Trial. 

. i 

l will make Inquiry as to the Rule at Law. ’ If it is, 
that, unlessthe-»WitiM^S8 is proved to be actually dead, 
the DeposUioEj^annot be read, it would become this 
Court to consider, before it relaxed that Rule; and I 
should have foil^it very ditficult to decide for admitting 
the Deposition of a W itness, who^had fallen siek by the 
W''ay, accor<iin^<to the Passage in ihdhr, but that the 
Dc{H»sition of pne*, who was so ill as not to be able to 
set out, could not be received. It is very (linicult to 
admit Uliat Distmetion. The De])arture from the Rule 
«jf Law ought to be as siuall as pus.^ible ; and upon an 
Application of this Kind the Illness ought to be such as 
to raise an Apprehension, that the Witness may be dead 
before the Trial. A Rule, that the Evidence should bo 
received at the Trial withoutExamination into theState of 
the Witness, wpuld it|l be wholesome; as though there 
inightbenollope of producing him in a Week, Ite might 
very probably be produced in a Fortnight. If a Court of 
Equity can go so far, and I bdlieve it lias frequently, as to 
direct, that upon a Proceeding at Law, which is a Part 
of its Proceedings, the deposition of a Witness, who 

(a) That was the Course taken in Andrews v. Palmer, 
Ante, 21. 


cannot 
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canndi attend, shall be read, though Tr^thout such Di« 
, rection it could not be read at Law, it must depend upon 
a sound Discretion in each Instance, how far the Court 
is to depart from the strict Rule of Law; and though it 
wonld*ordcr in each Case an Examination before the 
Judge, whetherthe Witness could attend, the Considera¬ 
tion is very different as to acting upon that in a C^ase, 
where it is ph;ysically possible, that he may recover,and 
where there is no Hope of Recovery; as in the Instance 
of a Person of this Age ;• between whom and a Person of 
the Age of Forty, afflicted with the same Disorder,there 
is a wide Distinction. 1 apprehend, no Difficulty will be 
found ill producing a vast Number of Instafhces of this 
Order to receive Dcjiositions, modified upon sound Dis¬ 
cretion : whether the Question, that the Eviddnee shall be 
received, is to be determined upon the Application liere» 
or left to the Court of Law, must depend upon the Cir- 
I'limstaiiocs in each Case. In that Case of Palmer v<^ 
i.fird Ayleshury, which had been long in Court, there 
was nothing,'from which tlie Court had the Means of, 
collecting absolutely, whether the Witness could attend. 


The Lord t^HANCEixoR.' • 

I am satisfied, that from a very distant Period .the 
I 'oursc upon a Trial, or Issue, for establishing some 
Fact, to aid this Couvtiuth^ Exercise of its Jurisdiction, 

*N ‘ 

has been to direct the De^iositions to be read, if the Wit¬ 
nesses arc unable to attei^l >. Q^nd then it seems to me, 
though no P]:e 9 edept has b,cen produced, that it is per¬ 
fectly absurd, when I am. satisfied by the Affi,davits, that 
the Examination with regard to the Ability or Inability 
to attend can have but onciCojaciuakin, to impose upon 
the Pacty the Necessity of trying that Fact before the 
Judge below; who would try it, andJiiot tlu' J ury. Some 
of the Orders for reading tlie*D©ppsitio'.»s of Witnesses* 
vrj|io .ditall he proved unable to, attend, have not the 

2 3 ^orU«, 


18 IS. 

Corbett* 

V. 

Corbett. 


March tQ. 
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1813. 

Corbett 

V. 

Corbett. 


W ords, “ at the Trial.” It is a strong Propositioi^that 
a Person may attend, who is carried down with tliat exr 
treme Care, that the least Omission may occasion Death ; 
and the Aihdavits satisfy me, that these Two Persons by 
Removal tx> Shremsburtf viould incur a considerable Risk 
of Death. It is therefore proper to make the Order, 
that these Depositions shall be read: but I shall accom¬ 
pany that with a Direction, that, if the Defendant 
chooses to examine them upon Interrogatories in the 
mean Time, he shall be at Liberty to do so. The great 
Defect of this Course is, that the Party loses the Bene¬ 
fit of an Examination vivd voce: and Examination upon 
Interrogatories comes nearest to it. 


With that Qualification the Order was made, that the 
Depositions of these Two Witnesses should be read, 
and of such other Iversons as should.be proved at the 
Trial to be dead, or unable to attend. 

1813. 

•Lincoln’s 
Inn Hall. 

Feb. 26. KOCH, Ex parte. 

The Rule, fXlMIS Petition, presented by Creditors, who had 
that on a proved Debts under a Commission of Bankruptcy 

written Under- against the Bank, stated, that the Bankrupts were 

taking to pay tjje Time of their Bankruptcy indebted tp the Peti- 

Money on a tioners and other Persons on Bills of Exchange and 
Day certain, 

or on Demand, Interest shall run from the D^, or Demand, without a 
Contract for it, not extended to the Case of a Surplus in Bankruptcy. 
Interest therefore subsequent to the Commission confined to Debt^ 
carrying Interest by the Contract. 


Promiflory. 
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IVomlsory Notes, respeetiTely carrytng’ Interest: scnne 
of the Promisory Notes bem^ dravra by the Bankrupts, 
payable at certain Days after Date, or Si^ht (o),8nd others 
fori£5,antI.£l eadi, payable to the Bearers,on Demand. 

C 

t; 

The Creditors having been paid Twenty SMlltngs in 
the Pound bn their Debts, with Interest upon such as 
carried Interest to the Date of the Cfunmission, and the 
Assignees haringin their Hands a considerabre Snrplns, 
the Petition prayed, that ^ Petitioners, and the other 
Creditors under the Commission, whose Debts carried 
Interest, may be declared to be entitled to Interest ac¬ 
crued subsequent to tbe Commission; that it may be 
referred to the Commissioners to take an Account of all 
the Debts proved, carrying' Interest; and^thai the As¬ 
signee's may be directed ou.t of tbe Surplus of tbe Bauk- 
rnpfs Effects to pay such Iiit^'rest. 


1819. 

Kock, 

Exporfr. 


Mr. Cbnrtcnr/y, in support of tbe Petition, contended 
upon the lati^Cascof Ik^ivndes v.C'o^eii8/'by,tbat aCon- 
tract to pay Aluney on Demand carri^ InttTost from the 
Time of the Dcinand,wbetber that Contractis contained 
in a Promisory Note, or any other Instrament; that tbe 
Bankruptcy was equivalent to a Demand, an<| consc- 

fa) These Notes, which, volye Questions of consider- 
are usual with Country able Difficulty, see tbe Ob* 
Bankers, were in the follow- servations of the Lord Chan* 
ing Form, Ves, 4.99> Ex 

Twenty-one Daya after parte Leman, The only In- 
** Sight I promise to pay staple, in which such a 
A.B. orBearerTenPounda Not^ appeaVs to have been 
<* with Interest until Accept-, before a Court of Law, is 
** once.** Holme»j,v, Kerrison, ZTaanU 

As to the legal Import H3SS., 
and Effect of such an In-i (bj 1;7 Ter. S7. 
strument, which seem to in*. 

Z4 


quently 
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V.-y—' 

Koch, 
£x parte* 


quontly Interest was due on the Notes subsequent tpthc 
Bankruptcy: none of the Instances, in which Interest 
was refused, applying^ to the Case of a solvent Estate. 


Sir Samuel Romilly, and Mr. Cooker for the Bank¬ 
rupts. 


The Consequences of an Order, madeon the Ground, 
that Interest subsequent to the Commission shaU be al¬ 
lowed in every Case, where the Law would give Interest, 
mustbe very extensive. One obviousConsequence would 
be, that the Bankrupt would pay more than if he had 
continued solvent; in which Case many of these Notes 
would have remained in C irculution without any Demand 
for many Ye$trs. Ihe Novelty of such a Proceeding 
forms'a strong Objection to it; and the Effect is an 
Alteration of the Practice, settled by Lord Hardnsicke^ 
that Interestshall not be calculated on a Debt, which does 
not by Contract carry Interest at the Time of the Bank¬ 
ruptcy (a): a Rule which has never been departed from. 
Though at Law Interest is frequently givenfor theDeten- 
tion of a Debt, it is always in the Shape of Damages; 
which cannot be proved as a Debt; Mavlar Ex 
parte (hj. In the Case of Bromley v. Goodere (c) tlie 
Master was directed to compute Interest on the Notes 
carrying Interest upon the Face of them; whence is to be 
inferred, that there were Notes, that did not carry In- 


(a) In addition to the 293. Ciarkt Exparte, 4 Ves, 
Cases cited in the subse- 677. Boardmant Exparte 1. 
quent Part of theArgument, CooAie, B. L. 184. Reeve Ex 
see Morri$, Ei parte^ a Bro, parte, 9 Ves. 588. 
C,C,79-<^kampion,Exparte, (6) 1 Atk. 150. See alio 

S Bro.C.CAi6.Hankey,Ex, ^Craven v,Tickell,l Plfs.Jun. 
parte, 3 Bro. C. C. 504, and 63. 

Mills, Exparte, 2 Fer, jun. , (c) 1 Atk. 75, 


* 


terest. 
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tBfcsli In Ex parte Rooke (a), upon tlie Rule now 
up Interest ouglit to have been calculated from the 
Time, not of the Report, but of the Bankruptcy. 
The Case of Lowndes v. CoUens cannot be applied to 
a Surplus in Bankruptcy. 


veis. 

Kocn, 
Ex parte*. 


IVlr. Courtenayy in Reply, admitting, that the 
Cases cited establish, that Interest shall not be calcii> 
lated, where the Contract does not expressly provide 
for it, observed, that they jiroceeded upon the Uncer¬ 
tainty, what Interest might be due at the Time of the 
Bankruptcy: but the Course is now different: and the 
same Rule, which the Courts of Law and Equity adopt 
generally with regard to Interest, must 'prevail in 
Bankruptcy. The Interest in these Cases’^s due, not 
as Damages, but as a component Part of the Debt. 


7'Ae/iord Chancellor. ^ 

If there is any Contract for Interest, thp Debt will 
carry Intcr^t: butl have always understood the Rule in 
Bankruptcy, that Delfts, carrying Interest, and noothers, 
are in the Case of a Surplus, to have Interest subsequent 
to the Commission. Itis very difficult to say,upon what 
Ground originallyinBankruptcyDebts,carryingIrfterest, 
wereHo have it out of the Surplus: as the Debt to be 
proved is the Principal and Interest due at the Date of 
the Commission; and the Principle of the R^nkrupt 
Law is to pay the Debts proved, and nothing afterwards. 
TheCourt however has gone so far as to giye subsequent 
Interest out of the Surplus with regard to Debts, carry¬ 
ing Interest by the Contract; which is the«Expression 
of all these Orders. Damages are not Interest; and in 
the Cases at Law it has been considered as ascertained 
Damages; not as Interest, due by the Contract. It is 

(a) IM* 344 


better 
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Id IS. 

Koch, 
lx parte. 


better to abide by the Rule, that has hitherto prcyailed 
in this Case of a Surplus, than to introduce a new one; 
the Consequences of which it is not easy to foresee. 

> 

Take the Order in the same Words as in the Case of 
Sir Stephen Evance (a), to compute Interest , upon 
such Debts only as by the Contract carry Interest. 

. (a) Bromley v. Gooderej 1 Atk, 7^ 


1813. 

Lincoln’s 
Jnn Hall. 
Eeb. 5, 


READ, Ex parte. 


* C031JillSSI0N of Bankruptcy issued against 

telTen^out^ Petitioner in AuguH, 1811, upon tlic Petition 

of 3Iafthialt Atinrood. a ioint Creditor of the Bank- 
separate Com- ' 

mission of rupt, and John Lea and Jonathan Carrie, upon 
Bankruptcy, Promisory Note for .£3500; which Debt he 

proving, and proved under the Commission; having no other De¬ 
voting in the mand against the Bankrupt; and voted in the Choice 
Choiepof As- of Assignees In January, A tiwood com- 

signees, may menced an Action upon the Note against the Bankrupt 
afterwards join jointly with Lea and Corrie. 
the Bankrupt 

io an Action as The Petition prayed, that all Proceedings at Law 

a Co-Defen- Action, so far as regards the Bankrupt, might 

dant, upon be stayed fbj, and that Attwood may pay the Costs 

giving a full Law, and of this Application. A Motion was made 

IndemoHy, Court of Common Pleue, that a Noli Prosequi 

*. . . should be entered as against the Bankrupt; but that 

take no Ad-* _ * j iv* j • 

^ Court dechAed mterfermg. 

vantage of the ^ 

Verdict or parte Ackerman^ fh) See 49 Geo. 3. c. 121- 

lodgment parte De s. 14* 

a^inet him, y^^^ 

with Costs of * Sir 

the PeddoQ* 



CASES IH CIIANCERlf. 

Sit Samuel Romilliff in support of the Petition. 

Mr. Parker, for Lea. Mr. Denyon, for Carrie. 

Mr. Heald, for jiUwood, stated* that the Bankrupt 
was a necessary, Oiough a formal. Party ; and, had the 
Plaintiff proceeded without joining; him, the Defendants 
mig'ht have pleaded in Abatement; offering to indemnify 
the Bankrupt. 

The Lord Chancellor. 

This Creditor’s Proof under tiie Commission is an 
Election not to take any other Proceeding, meant to be 
effectual against the Bankrupt; but where it is necessary 
to join him in an Action for the Purpose of Sustaining 
the Plaintiff’s Right ag;ainst other Parties, the Bankrupt 
is entitled both under the last Act of Parliament {a) and 
the Law, as it stood previously, to a full Indemnity, 
before the Plaintiff can proceed at Law. 

t 

The Order must be, that the Plaintiff at Law shall 
indemnify the Bankrupt against all the Expences of 
the Action, to whatever Point it may be carried, and 
shall not take Advantage of the Verdict or Judgment 
as against him; and the Plaintiff must pay the Costs 
pf this Petition. 


(a) Stat, 49 Geo. 3 c. 191. 


TRIGWELL, 


34« 

1813. 

Read, 

Mx partem 
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1813. 

March 17. TRIGWELL, Ex parte. 


Commission 
of Bankruptcy 
superseded on 
Consent of tlie 
petitioning 
Creditor. 


T his Petition prayed, that a Commission of Bank¬ 
ruptcy, which had not been opened, might be su¬ 
perseded, with the Consent of Hie petitioning Creditor. 

Mr. Montague, referringto‘^x parte Lanchester (o) 
said, that tliough the Lord Chancellor would not stay 
the Proceedii^s without the Consent of the petitioning 
Creditor (&), with that Consent there could be no 
Objection. ^ 


Mr* Heald, for the petitioning.Creditor, expressed 
his Consent* 


The Lord Chancelloii made the Order. 


(a) \7 Ves. 512. 

(bj Though the Lord 
Chancellor will not' stay the 
Declamtcon of Bankruptcy 
to which the Creditor is en¬ 
titled under the Act of Par¬ 
liament upon the Proof be¬ 
fore the Commissioners, his 
Lordship will, upon A(H- 
davit, denying the Act of 
Bankruptcy, or Debt, stay 
the Insertion in the Gmeite, 
until the Proceedings are 


laid before him; and Appli¬ 
cations for that Purpose are 
becoming frequent; See Ex 
parte Fletcher, Post, 350. 

Where the petitioningCre- 
ditor Consents, it seems 
proper, that the Ground of 
his Consent should be stated 
with reference to the Sta¬ 
tute 5 Geo, 2. c. 30. s. S4. 
See Ex parte provme, 15 
Ves, 472. 


ROSS 
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ROSS V. LAUGHTON. 


181S. 

Lincoln's 
Inn Hall. 
March 11. 


I N 1812 a Decree was made for an Account against Solicitor 
an Executor, with the usual Direction to produce bound to pro- 

all Papers, &c. Papers of 

his Client for 

The Defendant having since become Bankrupt, his him, or in case 
Assignees were incapable of proving his Discharge? in Bank- 
Ihe Master’s Office, without certain Vouchers, which 
were in the Progress of theC ause previously to theBank - 
ruptcy deposited by the Bankrupt with his Solicitor; by 

whom the Assignees had not continued to‘employ. On in the » 
the Part of the Assignee a Motion was made, that the c^use, for tlie 
l>efeadant, or his Solicitor, might produce, and shew to Puipows of 
the Master, all such Vouchers, &c., in their Possession which he re- 
or Power, relating to Payments made by the Defendant, reived them; 
on account of the Estate of the Testator. but not bound 

' w'ithout Pay- 

Mr. AgaVy in support of tlie Motion. ment to deliver 

them up, or 


Mr. ParkiVf for the Defendant’s Solicitor, resisted protloce them 
the Motion, on the Ground, that the Assignees h^d not other 
offered to pay his Bill. Business. 


TheLordC hancellor made theOrder; observing, that 
there was no C ase, in which a Solicitor, receiving from bis 
Client Papers in the Course of a Cause for the Purpose 
of doing Justice to such Client, had been suffered to re¬ 
fuse to produce them in that Cause; thatthis wasan Ap¬ 
plication, nothy the Client himself, but by those, cloathed 
witli his Interest; and the Circumstance, that the As¬ 
signees had not employed the Solicitor^ could make no 

Difference; 
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1813. 

Ross 

V. 

Laughton. 


Difference; but tliougli the Solicitor could not refuse to 
produce Papers, delivered under the Circumstances of 
this Case, yet he might refuse to part with them, or to 
leave them in the Master’s Office; and the Order, there¬ 
fore, must be confined to producing the Papers In this 
Cause; not extending to delivering them over, or to 
the Production of them in any other Matter. 


1813. 

Lincoln’s ^ 

Inn Hall. 

Mnrch 16. • FLETCHER, Ex parte. 


Order under 
Circumatances 
restraining the 
Insertion in the 
Gazette of the 
Declaration 
of Bankruptcy, 
until the Pro- 
ceedings should 
be laid* before 
the Lord CAan- 
celtor. 


rjlHE Object of this Petition was to stay the InSer- 
tion of (lie Petitioner’s Bankruptc / in the Gazette, 
if the Commissioners should declare him a Bank¬ 
rupt. The Petition stated, that the Commission was 
taken out on an Accommodation Bill, accepted by the 
Petitioner for the Accommodation of the petitioning Cre¬ 
ditor; fhat Two Years had elapsed without any Demand 
made on the Petitioner; tliatthe had committed no Act 
of Bankruptcy; was perfectly solvent; and on hearing 
of the Docket, had offered to deposit the Amount of the 
Bill. Petition was supported by Affidavits of the 

Facts. 


Sir Samuel Romilly, and Mr. iVingfield, in support 
of the Petition, admitting, that this was an unusual 
Proceeding, justified it under such Circumstances by 
the ruinous Consequences, which the Publication of 
Bankruptcy would produce. 


The Lord Chancellor, being informed, that the 
Commission had not been opened, made an Order, that 
the Commissioners should proceed to open the Com¬ 
mission, but should not publish the Declaration of Bank¬ 
ruptcy, until his Lordship hadirispectedtheProceedings. 

* The 
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The Petition from want of Time not having been 
regularly presented, his Lordship signed it in Court; 
and directed the Proceedings to be laid before him im< 
mediately upon the Declaration of Bankruptcy {aj. 


UU.. 


FLsrcHEn, 
Ex parie^ 


(a) See Ex parte Foster, Ca. 49, Ex parte Lanehetter, 
17 Fes. 414, 1 Rose's Bank. I 7 Ves, 512, 


PATON e. ROGERS. 


1813. 

Lincoi,n*s 
Inn Hall. 
March 19* 


T he Bill prayed a specific Performanc3 of a Con- Reference of 
tract for the Sale of an Estate by Assignees Title before 
under a Commission of Bankruptcy to tl»e Defendant, Decree re- 
and an Injunction against proceeding at Law to recover fused, where 
the Deposit. * the Purchaser 

on other 

The Answer set up Objections to the Title; Delay '■®* 

incoiupleatiugtliePardiase: D^leucy in the Quantity ^ Perforra- 
of Land, as stated in the Particular: submitting, ^ 
a good Title could be made, the DefSendantpuglit not to xhoun-h it is 
be compelled specifically to perform a Contract, into generally, not 
which, he was led by an incorrect Particular, and Mis- universally, 
representation; and denying, that the Agreement was fair irue, that a 

Purchaser may 

The Injunction beingcontinued alter the Answer came take what he 
in, aMotion was made by theDefendant, that the Plaintiffs c®n g«t with 
may pay into Court the Deposit,'paid by the Defendant; Compensation 
abdthatau Inquirymay be directed, whethertbePlaiotiffs fo*‘’"hat he 

cannot have, 
whether that i$ 
ever done with¬ 
out an express Undertaking on his Part to do what tlie Court shall order 
Quare, 
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idis. 

Paton 

V. 

Rogers. 


can make a good Title to the Premises, or to any; f*art 
of them; and whether they had a good Title on thd 
Day of their entering into the Contract (a)y or at the 
Time of filing the Bill: such Inquiry to be without 
Prejudice to every Claim, to which the Dcfbndant 
may be entitled for Compensation. 

Mr. Harty and Mr. Owen, in support of the Motion, 
mentioned Balmanno v. Lumlejf fhjj 

Sir Samuel Rotnillyy and Mr. Roupelly for tlm 
Plaiutifis. 


The Lord Chancellor. 

#■ 

The genera] Rule is, as I see it stated in Blythy.Elm^ 
hiret (c), that where theRecordraises merely theQuestiou 
of Title, or, where it is agreed at the Bar, that there is no 
other Question, the Court will immediately direct a Re* 
ference to the Master upon the.Title following the first 
Decision upon that Point by Lord Roselyn {d): in that 
Sort of Case both Parties agreeing, that, if there is a 
good Title, there ought to be a specific Performance; and 
the Parties supply what stands at the Head of every such 
Decree, a Declaration, tlmt the Contract ought to be 
specifically performed; and then aDirection to the Master 
to look into the Title: but, if the Record furnishes tlm 
Question, whether there ought to be a specific Perform¬ 
ance, the Court does not give that Reference; us upon 

(a) That a Vendor, not for, 10 Ves* 315, Wym v, 
having a Title at the Date of Morgany 7 Ves» 202. 
the Contract, shall have a (h) Ante, 224. 
specific Performance, if 1|^ (c) Ante, 1 

procure a Title before the [d] Moss v. Mallhews, 3 
Report, see Mortloek v. Bul^ Fes, 279. 


otlur 
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othe^ Circamstances a Question is made, whether, even if 
there is a g^ood Title, tliere should be a specific Perform¬ 
ance. As to the Question of Compensation faj it is 
truegeneraUy,butnotuiiiTereally,thatfhePurchasertDay 
take whathecau g^et tilth Compensation for what he can¬ 
not have CbJ; and I doubt) whether that is ever done ex-> 
cept, where there is an express Undertaking on his Part 
to do what the Court shall order; which, perhaps, may 
distinguish the Case that has been mentioned. 


1813 . 
Patou 

Roosas* 


The Deposit was ordered to be paid into Court; and 
the rest of the Motion was refused. 


(a) As to Compensation 
generally, see Calcraft v. 
Rocbuckt 1 Ves. 221, Guest 
V. Homfray, 5 Ves, 818, 
Drewev, Hanson, 6 Ves, 67 b, 
Drewe v, Corp, 9 Ves* 368, 
Mortlock V. *Buller, 10 Ves, 

Sf 

306, Dyer v, Hargrave, 10 
Ves, 505, Halsey v. Grant, 


13 Ves, 73, Homyhlow v. 
Shirley, 13 Ves, 81, Alley y, 
Desehamps, Ves, 223, 
Browne v, learner, 14 Ves. 
413, Milligan v. Cooke, lt» 
Ves, 1, Toddy, Gee, 17 Ves. 
273. 

(hj See Mortlock v, BuU 
ter, 10 Ves, 316*. 


VoL. I. 


Aa 


DE 
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18t5. 

Lincoln's 
Inn Hall. 
March 27. 


DE MANNEVILLE r. CROMPTON. 


Marriage Set- >iarriage of the Plaintiff on 

tlement of per- J||[_ ^j^g gjgj. ApriljlSOOj with MargaretCrompton; 

Marriage Settlement, dated the 2d of 

Terms “ all ^ /»rti,1800, reciting, tliat Margaret Crompton was. pos- 

Monies sessed of, or entitled to, a considerable personal Estate, 

« Debts, Bills, whereof was secured to her by “Mortgages, Bonds, 

«( Bonds, “ Notes, and other Securities,” and that it was proposed, 

« Notes,** &c. fbat “ all and singular the said personal Estate of the 

No Inference “ said Margaret Crompton'"* should be assigned and 

of Fraud front rested in theTDefendants Ann Crompton and Edmund 

theCancellation Hamorth upon the Trusts after mentioned, it was' wit- 

duringthe nessed, that in Consideration of the said intended Mar- 

Treaty, upon a rjage, &o. Margaret Crompton with tlie Consent of the 

fair, nioralCon- plaintiff assigned unto Ann Crompton and Haworth 

aideratiou, of a u singular the Monies, Debts, Bills, Bonds, 

Note, the only tc jjotes, and other Securities for Money, CMhttels real 

Instr^ent of other Chattels and peraonal Estate,” of Marga- 

ret Crompton, to hold to such Uses, &c. as she should 
tion; the Mar- . , » . „ „ , „ , , , 

riao'e not taking s-ppoiot^ 2 .nu. for wont tiicroof tlicn for her sole s.iiu sopJi- 

place upon a Limitations over, by which the Husband 

Representation ^ partial, contingent. Interest, (a); and a Power 

of the Particu- to the Trustees, but not without the Consent in Writing 

lars or Amount, of Mrs. He Mannevilhf to call in any of the Securities, 

Discretion of and make Sale from Time to Time, and to re-invest 

Trustees, hav- the Money upon the same Trusts. 

iog Power to 

change Seen- »i'he Bill farth4$r stating, that among the Property to 

rities, but not Mrs JDc Manneeille was entitled, was a Pro- 

withont Con- 

sent, not con- . ^See De Manneville r, De MannevUle, 10 F'es, 52. 

trouled, unless 

mbchiofOiuly and roinoiisly exerdsed. ^ 

misory 
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Miisorv Note for <£2000 by her Mother Ann Crompton, ISIS. 

the Trustee, for valuable Consideration, which Note 

had been cancelled and destroyed either by the Trustees Manne* 

or Mrs.JDe MlanneviUe, who had ceased to live with her 

Husband, and that other Property was out upon hazard* Cromfton 

ous Security, prayed an Account of the personal Estate* 

which Margaret He ManneviUe was interested in or 

entitled to at the Time of making^ the Settlement; and 

that in taking the Account*^ Ann Crompton may stand 

charged with the Sum of <£2000, in which she was so 

indebted to her Daughter, &c. 

♦ % 

The Answeif of the Trustees and Mrs. H»Manneville 
represented, that the Note for £2000 was given Seven¬ 
teen \"ears ago by Mrs. Crompton, without any Con¬ 
sideration, at the Instance of her Brother, as some Pro- 
% ision in case of her second Marriage for her Daughter; 
whose Fortune at that Time was inconsiderable: but 
Mrs. JDeManneviUe about a Year before her Marriage, 
whether befoye or after the Instructions for the Settle¬ 
ment, or while the Marriage wsn in Contemplation, the 
Defendants could not recollect, having acquired a large 
Accession of Fortune, without the Desire or [>revious 
Knowledge of her Mother brought the Note, and burnt 
it before her. 

% 

Mr. Richards, and Mr. Bill, for the Plaintiils. 

Sir Samuel Romilly, and Mr. for the De-« 

fendatrts. 

The Lord Chanclllor. 

This is a Case of Importance in Two Views of it: Material Re- 

first,! should be very unwilling^to relax a Principle, which Presentation in 

has long prevailed both atJLtaw and in Equity ; that, if a Circum¬ 
stances of a 

Perfoo, contracting Marriage, made good even at the Instance of Per« 
ions concerned in I'raudulently defeating such Representation. 

A a 2 Representation 
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181 $. 

I>E MitNKE« 
TILLE 

V. 

CttOMPTON. 


Representation is made npon the CircnmstaBce^ of dl 
Person about to form a Connection in Mairia|fe, and 
that Uopresentation is of such a Nature, that, if no4 
made ^ood, or if varied, it will msteriallj^ afibet the 
Circumstances in Life of that Party, Courts both of 
l^avV and Equity wiR hold the Party bound to make 
l^ood that Representation, even at the Suit of Indi- 
viduals, concerned in fraudulently defeating^ each a Re^* 
presentation, npon which fbdt Connection was proceed!- 
ing (n). It is however, of e^ual Importance^ tiiat this 
should not be carried to the Extent, that, whenever any 
thing occurs in general Treaty, not entering into Par¬ 
ticulars, or* shewing, that the Marriage actually took 
place upon such Representation, that Principle if to bo 
applied to a Case, to which it Itas iio Application, and 
was never intended to be applied. 


^ With these general Observations 1 come to the Con¬ 
sideration of tiio Qnestion, vthethet tlte defendant, the 
Mother of Mrs. Ds JlantKtillef is bound, to bring into 
the Fortune of her Daughter a Sum of £2000, repre¬ 
sented as due to her from the Mother at the Commence¬ 
ment of the Treaty of Marris^o. The Marriage appears 
to havrt been in Contemplation ^om tfattudtyi 1790, 
whpn Instructions were given for tlie Settlement, to 
April, 1800, when the Marriage took place. All the 
personal Property of Mrs. JDe Mannetitte was to be in¬ 
cluded; and the Settlement is an Assignment of that 
personal Estate to Two Trustees, one of whom is the 
Mother. Whatever the Parties mighthave understood, it 
could hardly have been in the Contem*plationof any of the 
professional Gentlemen consulted, that a Note was to be 
assigned to the flebtor in that Note, as a Trustee to sue 

herself. There is ho Evidence or Admission, that any 

• 

(a) NeviUe v. WilkHuoni 1 Bro, C. C. 543* 

^ R^ese&tation 
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ReiHTfiAeaital&Qii wasever made to thePiaintUf l^rther t^an 
tUat it was inComteixifdation, that wbateTisr was ihe real 
or peisooaj Property jof tlve Lady wowldlje^difi 
Qi[Settlepieiit Tboce was no Representation of what 
Par^ulars it conaiated, or of actual Amount: nor 
is dmre any Recital, that particular Property should be 
settled, except the Word *‘‘Notes”o<?cuiTinginthepliiiral 
Number; and there is no Note, .unless Mus Note for 
.£2000 was intended. When we are fixing Fraud upon 
a Party, it would be a vast deal too much from the mere 
CircumatBUcc, that this Word occurs in a general De> 
scriptioa of all the personal Estate, without any specific 
H^Nresentotion, and that Uiere is no Note found among 
the Particulars assigned, to infer Fraud, If she had 
dmnged her Securities in the Course of theTreaty, and 
sd the Conclusion of it there had been nq Bond, but 
many Notes, the Settlement must have operated upon all 
the Estate, of which at HiatTUneshu was seised andpos-* 
sessed; contyireheuding all personal Estate, whether 
failing wkhiirauy particubir Bescriptioju, or not; w hetlier 
that Desci’iikion was, or was not ap])b<?able to any one 
Item. < It is therefbreloo much 6*910 the mere Circuin* 
stance, thatnoNote happens to be found among the Par- 
ticularsofthcpci'aonalPfopertydhought3i,eWo5d“Note8’’ 
is ill tbo jPeed, to take tliat as a (ilround for imputing 
Fraud: though there was no pariiculai* Conversation as 
to the Nature of any one Security; and tUo Settlement 
was pi'cpared upon the Suggestion, that it w'ould be in¬ 
convenient to describe or schedule the PqrtlGulars; aiul 
therefore the Property wp» to fte takCiU. ip the gross. 


1815. 

Db Maknb^ 

VILLE 

V, 

Cbomptom. 


ITbe RofireseotatiAn <by tlie Answer is, that this .Note 
WAS notgiveufor vaJ«nblefC(Wisidm! 0 |tion,,and payable iti 
sB 'Events, bjot Bmt, Mfis. h^ing a young 

WAdPI¥, her brother, oooside^ilKiib ‘‘ mi^t marry 
again, represented to her, Ihst sliu should make some 

A a 3 Provision 
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J8I3. 

De Manne- 

VILtE 

V. 

Crompton. 


Provision for titis Child in the Event of anoihcr^Mnr^ 
riag^e; and under that Recommendation this Note vra» 
g'iven witho|it Consideration, and only in tlie Event of 
another Marriage. That would not vary the Question, 
if, thoug^li payable upon a Contingency, it was ^rt of 
the Property, with reference to which the Representa:' 
tion was made. The Contingency would ai&ct its 
Value: but whatever it was, it would be bound by that 
Representation. 


The Answer farther represents, that Mrs. Dc Man- 
neville, feeling, that she ought not to insist upon it, 
destroyed this Note: with regard to the Time, it is ex¬ 
tremely difficult to say with positive Certainty, when 
it was destroyed: but if it depended on that, there is 
sufficient Ground for a judicial Opinion, that it was 
really given up after January, 1799; when Instruc- 
•tions for the Settlement were given; and the true Ques¬ 
tion is, whether there is sufficient Evidenc An the Nature 
of the Transactions from January,^ 1769, to April, 
1800, of a Representation, and Assurance, (for it must 
amount to that), that the personal Estate, as it stood at 
the Commencement of that Period, whatever its 
Amoiiht, should in no Way be diminished, if the Mar¬ 
riage should take place. Unless there is clear Evidence 
of that, the Settlement itself must be the Rule. 


Upon that Principle my Opinion is, that the Marriage 
was not upon any Representation aatothe Amountof the 
Property in January, 1799; that it should be in no Way 
diminished; or that this Note should make Part of the 
Settlement; and 1 should go beyond any Precedent by 
holding, that here was a Representation leading to Mar¬ 
riage, which w'as either fi^udulently or substantially de¬ 
feated by what took place afterwards with reference to 

• the 
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the Note. No Relief is therefore due with regard to 
the Note. 

As to the general Ground of the Bill, this is a Case, 
upon Arhich it is not within the Province of a Court of 
Equity to interfere j depending upon this. If there are 
Trustees authorized to lay out Money upon Government 
or r^l Securities, or personal Property, the Court in 
many Instances will say, they shall choose that, which 
is best. If personal Property is out upon hazardous 
Securities, which is charged in this Bill, but positively 
denied, there is no Doubt, that Trustees would be con- 
trouled by the Court; and even their Disci^tion in such 
a Conh*act as this, would be oontrouled, if that Discre¬ 
tion was shewn to be mischievously and rAinously ex- 
.eroised. One Distinction between Courts of Law and 
Equity is this; the Couri?bf Law has before it the Par¬ 
ties interested : but it is frequently the Interest of all thq 
Parties before a Court of Equity to have a Decree 
against some one, wlio is not befor^tlm Court. In this 
Case the PlaintifTs Construction is the safest: but upon 
the whole of this Deed, eontaihing a Proviso, that the 
Trustees shall call in any of the Securities, but not with¬ 
out the Consent of Mrs. De Mannemlh, why, settling 
her own Property on Marriage, may she not stipulate, 
that they shall not call in Moqey without her Consent in 
Writing; and if Uiat is the Contract, what Authority 
has a Court of Equity to strike it out of the Settlement ? 
That Stipulation therefore heinginthe Settlement, upon 
the general Ground the Bill must be dismissed without 
Costs. 


Aa4 RIDGE, 


1813, 

De Mxnne- 

VILLB 

«. 

CaOMPTON. 
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fsis. 

Lincoln’s 

Inn IUll. 

Feb, 26 . 

A Farmer, 
making Lime 
from a Lime- 
pit, opened and 
worked before 
the Commence-* 
ment of his 
Term, and 
selling the Sur¬ 
plus beyond 
what he re¬ 
quired for Ma¬ 
nure, is not a 
Trader mtliin 
the Bankrupt 
Laus. 


RIDGE, Ex parte, 

rtlHIS Petition was presented by a finnknqit to sa- 
^ persede timComraission, on the Ground, dio(|^tiie 
Petitiener \tas not a Trader. The Afiki avito in sapport 
of the Petilloii stated, that ibr upwards of Fifteen 
Years preNtons to tiie Ccaaianssioa the Sankrupi under 
a Lease oooapied a Farm; <ou wlucU at the Time He 
entered theid was a lime-pit; wliioh had been opened 
and woi4ced by fonner Occupiers; ttiut after he no en¬ 
tered he ibodi Time to Time dag up the Lame-stone, 
and oonwirt^ the same into lime witii Materials, pin-- 
cbosed by him for that Purpo^, using Pari of the Lime 
iprthe Purpose of manitring bis Farm; and disposing 
of such Quantities of tiieLinie, so made by him, as were 
not wanted for the Purposes of bis Farm, to other Per¬ 
sons ; and that he did not seek his Livelihood by maldug 
and seliiug Lhne; nor did he take the Farm for lliat 
Purpose; aud he did not exercise or carry on any Trade 
or Busiaess save that of a Farmer. 

• 

Mr. JLeachf Mr. Culleuy and Mr. PurkeTf in support 
of file Petition. 

This CasefaHs witten the Principle of Xemktwv.Wew- 
ionfaj. This is not flie Cwe ctf a Person, taking the 
Lime Rock for the Purpose of Sale: it is Part of his 
Fbnn: he uses the Lime, that is made from it, tomanure 
his Farmf and sells the remainder. The Question, which 
has been the Subject of n&uch Doubt, whether a mere 

(a) 1 Co, Bankrupt Laws, 57* (Ed. 1804.) 

’ Lime-burner 
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LJane-biurn^ isaTratbrwitlun tbe Bankrupt l4aiars, does 
not arise here: ns this Petitioner is a Farmer seUiag a 
surplus ComioodHy : nor does it make any Difference, 
iliat he sells that Sui'plns any one iddisenmiaatcly. 


1811. 

Rioge, 
^.r parte* 


Sir Samuel UomiUtf^ for the petitioning Creditors, 
admitted, that though this Case never had been decided 
d» S^eoieg it fell witlnii the general Rule; and was not 
to be distmguiabed from Sutton v. Wmhy (a), and the 

other Cases on Briek-makiug end AUum-works. 

• 

Tkt l^d CgiiticniXOR said» this Case eould not. be 
dtatinguiahed : nud therefore dm Conunisaion amst be 
superseded. 


The Commission was superseded wkh Costs. 

s 

(a) 7 East, 442. 


181.V 

Lincoln’s 
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TREFUSIS r. CLINTON. • March 26. 

% 

A FTER the Sale of an Estate before the Master a Re.sale on 
the Biddings were opened; and, the Re-sale opening Bid- 
having produeed upwards of of 3^(10 aMMre, a Motion dings pno- 
was made by the P<^on, who had-opened the Biddings, duoing a con. 
for the Return of his Deposit, and a Referenee to the siderable To. 
Master to tax his Costs, inourred in opening tlie Bid- crease oi Price 
dings, and the Re-sale, and of this Application, and Cround for 
Incidental thereto, as between Solicitor and Client, and Costs to the 
that, when taxed, such Co^ may be directed to be 
paid by the I^urchaser out of the Purchase-money. 

Biddiogoi 

Sir 
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Trefusis 

V, 

Clinton. 


Sir Samuel Momillyf in support of the Motio^n, ob¬ 
serving, that the Return of the Deposit was of course, 
claimed the Costs on the Ground of the Benefit pro¬ 
duced by opening the Biddings. 


Mr. ffeald resisted the Motion. 


The Lord Chancellor, granting the Motion, so far 
as it applied to the Return of the Deposit, refused it 
as to the Costs, as contrary to the Practice (a). 

(o) Rigby T. M*Namaraf Object of Bene6t to the Fa- 
6 Ves. 466 .« Earl Maccles- mity. Costs are allowed. 
^eld V. Blake, 6 Ves. 214; Owen, v, Foulkes, 9 Fes. 54^* 
but where the Biddings have West v. Vincent 12 Ves, 6. 
bien opened for the express 


1813. 

Lincoln’s 
Inn Hall. 
Feb. 26 . 


WESTBEECH v* KENNEDY 


In proving the 3 Suit, instituted.for tlie Execution of the Trusts 

Execution of a J. Joseph Westbeech, devising real 

Devise ac^al ^ Question arose, whether the Will w’as duly 

. ^ • • executed according to the Statute of Frauds (a), 

the Devisor in ® ' ' 

the Presence of 

the Three sub- Richard Emmerson, one of tiie Three subscribing 

scribing Wit- Witnesses, deposed, that tlieTestator produced theWill, 

nesses not re- and “ did in the Presence and Hearing of this Deponent 

quired, if he « seal the same and publish and declare the same as his 

declares it to «last Will,*’ Henry JDimock, one other of the subscribin g 

he his Will be- Witnesses being present; the Deponent not recollecting 

those, who q ertainty, whether tl|e Tesfator and H^nry J^imocle 

did not see him 

sign; and sepa¬ 
rate Attesta¬ 
tions sufficient. * did 


(a) Stat. 


29 CA. 2, c. 3. 
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did in his Presence; though he believed their 
Names subscribed to be of their Hand-Writing. 

Henry Dim9ck deposed, that he saw the Testator 
duly %ign, seal and publish his Will; that Richard 
Emmerson was present, and that he subscribed his 
*^Name in the Presence of this Deponent. 

Henry BoySj the third subscribing Witness, deposed, 
that he was sent for to be a Witness to the Will of the 
Testator; that upon his attending ihc 'testator did pro¬ 
duce the Will to “ this Deponent, and reque^ him to be 
“ a W^itness thereto; and hethesaid/osc^fclFcstAeccA 
** did also at tlie sfime Time seal tlie said produced 
Paper-writing, and publish and declari^ the same as 

and for his last Will and Testament in the Presence 

» 

** andHearingofhim this Deponent: hntihasmdJoseph 
Westbeech did not sign the same in the Presence of him 
“ this Deponent: such produced Paper-writing appear- 
ing to have been Signed by him the said Joseph West- 
“ beech y and also by Henry Himock, and Richard Em- 
** mersoUf whose Names now appear to be set and sub- 
“ scribed to the said produced Paper-w'riting, as two of 
the Witnesses thereto, prior to this Deponent"^ attend- 
“ ing him the saidt/o«cjo^ fVestbeechy as aforesahl.'’ 

# 

Boys also stated, that he believed the Hand-writing 
subscribed to be the Testator’s, having often seen him 
write; and that, when he this Deponent subscribed his 
Name as a Witness, no other Person was present. 

Sir Samuel Romillyi and Mr. Parker Jfor the Plain¬ 
tiff’s, contended,tbatit was not necessary, that the Three 
Witnesses should be togetbbr present at tlie Execution of 
the Will, nor that they should see the Testator sign, if he 

' recognised 


m 

1813. 

Westbeech 

V 

Kennedy. 



m 


CASES IN CHANCERY. 




WESfy^ECB 


reoo^zed the Signature as his; relying on Lemaymr, 
Stanley [a) t Jones yf.Lake {b), fVameford v. Wame- 
ford (c), Smithy.Evans{d), Eormery. Thurland{e), 
Grayson v. Atkinson {f ), saxdStonehouse v. Evelyn {g) • 


Il|r. ffartf and Hr. Perry, for the Defendants;. 


The Lord Chancellor made the Decree, as prayed. 


(a) 3 Lev, 1. 

{h) 2 Atk I76w»(m Note) 
and 2 Vet. 455. S. C. 

(c) 2 Sir. 764. 

(d) 1 mis'313. 

{e) 2 P. Wms.BO^ 

if ) 2 Ves.%5i! 

ig) 3 P.ffnts.252, See also 
JEHis v.Smith, iVes. jiin. 41. 
Addy V. Grix', 8 Ves, 504, 


Cook V, Parsons. Prec. Ch. 
*184. Anon, 2 Ch. Ca. 109 
Shires v. Glascock, Sulk, 688. 
Croflv.Pawlet, 2 Stra. I log, 
Longford v.Eyre, 1 P. fVms, 
740. Carleton v. Griffin, 1 
Burr. 549. Right v. Price, 
Doug. 229. Cassan v. Dude, 
I Brp, Ch. Ca. 99, and 
Gryle v. Gryle, 2 Atk, 1 76. 


isis. 

Lincoln’s 
Inn Hall. 

March 4. APREBCE «. APREECE. 


Legacy of JgffUCKBUEGHAslijby Apreece bequeathed unto 
£50 fora Ring Mobert Farquhar, smd hls Wife, die Sum of .faO 
not specific: .each for u Ring, 


therefore car¬ 
rying Interest 
with other 
pecuniary Le¬ 
gacies. 


Under the usual Direction to compute Interest on 
aueh of the Legacies as carted Interest the Master had 
not aUowed any Interest on these Legsacies, oonsidering 
them m the Nature of spe^fic RaquestSy nud amountiiig 
tothe same asif theTeslutorhadheq/im^thpdjtheRhigs 
tbeWRfilves. 


% 


A Motion 
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A Motion was made for Liberty to except to the 
Master’s Report for not allowing Interest on the Two 
Legacies. 

^ 17 # 

Apbbece; 

Mr.^AffOTy in support of the Motion, contended* that 

'9P' ' 

there was no Ground for considering the Legacies as 
specific: and therefore Interest must be computed on 
them. 


Mr. Shadmett, for tlic P|fendant, admitted, that he 
had not discovered any Authority for a Distinction be¬ 
tween a Legacy of .£50 for a Ring, and a Legacy of«£50 
simply. ' 


The Lord Chancellor clearly held, that these Le¬ 
gacies were not specific (a); and that the Legatees there¬ 
fore were entitled to Interest within the Terms of the 
Decree. 


(a) Most of the Cases on 
specific Legacies, and the 
Distinctious upon the Sub¬ 
ject will be found in Mr. 
Cox’s Notes to Hinton v. 
Pinke, 1 P. Wms, 539* and 
Rider v. Wager, 2 P. Wms, 
3!^8. Mr. Rni'M^y^sNoteto 


Brown v, Allen, 1 Fern, SI; 
Mr.Sanders’s Notes toPurse 
V. Snaplin, 1 Atk, 414, and 
Mr. Fonblanque^s Note,* 2 
Treat. Eq. S 69 . See also 
Gillaume v. Adderley, 15 
Ves. 384, referring to the 
late Cases. 


BISHTON 
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March 3. 14. 

16 . 

An Answer 
filed is a suffi¬ 
cient Objection 
to a Motion to 
extend an In¬ 
junction to stay 
Trial; but, as 
the Defendant 
submitted to 
Exceptions, 
the Order was 
made: an in¬ 
sufficient An¬ 
swer being no 
Answer. 


March 14. 16. 




BISHTON BIRCH, 

rWlIIE common Injunction havings been obtained/for 
want of Answer, to stay Proceedings at Law, tlie 
Plaintiff moved, that the Injunction might be extended 
to stay Trial, on Affidavit, that he verily believed he 
could not with safety proceed to Trial, until the Defen¬ 
dant should have put in his.Answer; and that a Dis¬ 
covery would arise out of the Answer, so as to enable 
him to make a good Defence to the Action. 

f 

Sir Samuel RoifUlly, Mr. Hart, and Mr. Fisherf in 
support of Ihe Motion. 

i 

Mr. Healdf for the Defendant, objected, that the An- 
rwer had been filed that Morning; and produced the 
Six-Clerk’s Certificate. 

Sir Samuel Romilly, in Reply, contended, that the 
Answer, filed since tlie Notice served, and immediately 
before the Motion was made, could form no Objection; 
the Plaintiff not having an Opportunity of seeing, whe¬ 
ther it was a sufficient Answer; and that such a Prac- 
« 

tice, permitting a Defendant to defeat the Motion by an 
Answer of a few Lines, extremely insufficient, for which 
there is no Authority, would be attended with great In¬ 
convenience. 

The Lord Chanclllor said, he would inquire into 
the Practice. 

Afterwards, before the Jllotion was decided, several 
Exceptions were filed; to which the Defendant imme¬ 
diately submitted; aud put*in a fartlicr Answer. 

» Upon 
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Upon these Pacts the Motion was renewed; tlie 
Plaintiff insisting, that his Right to have the Injunction 
extended was clear by the Admission. 

Sir i^muel Romillyy Mr. Hart, and Mr. Fisher, for 
the Plaintiff, insisted, that it was now put out of’all 
Doubt, that the former Answer was insufficient; and an 
insufficient Answer is always considered as no Answer. 

Mr. Heald, for the Defendant, contended, that in de- 
tcnnining this Motion the subsequent Circumstances 
could not be taken into the Consideration. 

The Lord Chancellor said, that t]|e Court,being in¬ 
formed of the Circumstances relating to the farther An¬ 
swer, must take Notice of them, and give them their 
due Weight in deciding upon the Motion to extend the 
Injunction; that by the Practice of the Court the Fact 
of an Answer filed was a sufficient Objection to such a 
Motion: but title Defendant having submitted to Excep¬ 
tions, and put in a farther Answer, and an insufficient 
Answer being no Answer, the motion must now be de¬ 
cided, as if no Answer had been put in j and therefore, 
the Injunction must be. extended to stay Trial. • 

The Order was made accordingly (a). 

THE 

fa) Ex Relatione, Mr. Plaintiffs obtained the com- 
Fisher, The following Case mon Injunction to stay the 
was produced from the Re^ Defendant’s Proceedings a^ 
giiter*s Book : Law until Answe^, Clearance 

The Governor and Com- of Contempt, and farther 

FA NT of the Royal Ex- Order. 

CHANGE Assurance ». •,3djPc6. 17S8.—TheDe- 

Barker. fendant not having p it in his 

14 th Dec, 1737 .—The Answer, the Plaintiffs on this 

Day, 


1813. 

Bishton 

V. 

Birch. 
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March ir. THE ATTORNEY GENERAL r. FINCH. 


NoticeoflVIo- 
tioii to dismiss 
the Bill for 
Want of Pro¬ 
secution. 

Three Terms 
having elapsed 
after Answer 
without Re¬ 
plication^ not 
» 

necessary; nor 
the Six-Clerk’s 


t 

t I.^if E Answer having been filed on the 28Ui of, A/fly/# 
1812, and no farther Proceedings having taken 
place in the Cause, the Defendants obtained the usual 
Order on the 20tli of February, to dismiss the Bill for 
Wantof Prosecution: but their Clerk in Courtrefused to 
jirocure the Six Clerk’s Certificate; as no Note had been 
given to the Plainlilf of the Intention to dismiss theBill, 
and that, therefore, it was contrary to the Prac¬ 
tice in the Office. On the 24th of February an 
Order was made, that the Defendant’s Clerk in Court 


Certificate on Day,being 4SaIwrday,rooved, Ang^wer, applied tolheCourt 
the Motion, if that the Injunction might this Day to discharge the 
produced to extend to stay Trial. The Order of the6thJFe4rii/n’y,ex<« 
Register, when Defendant’s Counsel stated, tending the Injunction toslay 
the Order is that the Answer would be Trial; and the Court upon 
drawn up- put in on Monday; upon hearingCouuselforthePlain- 
which the Court did not tiffs and the Defendant’s An- 


make any Order. swer read, ordered the In- 

6 th*Fe6. 1738.—The De- junction to extend to stay 
fendant’s Answer not having Trial to he discharged,— 
been put in, the Plaintiffs Reg. Lib. B. 1738. fo. 244>. 
again moved the Court on 13th Mar» 1738.—From 
this Day that the Injunction the Register's Minute Book 
might extend to stay Trial; it appears to have l^en stated 
which, upon hearing an to the Court that Exeep* 
Affidavit of Notice of Mo- tions were taken to the Aii- 
tion to the D<^udant read, swer; but tlie Exceptions 
was ordered accordingly.— were afterwards on the Piaii^- 
Keg. Lib. B. 1738. fo. tiff’s Motion witficimwn tUk 

12 th Feb. 1738.—The De- Payment of Costs, 
fendant having put in his 


should 
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•hOaltl procure the Cerl^iicate: but, before it was ob¬ 
tained, on the 25tli of February a Replication was filed. 

A Motion was liiade by the Defendants, that the Re¬ 
plication may be withdrawn, and the Bill dismissed with 
CostsforwantofProsecutionasoftheSOth of February; 
and that the Relators,or tlic Defendant’s Clerk in Court 
may pay the Costs. 

Sir Samuel Romillyf and Mr. Beamegf in support of 
the Motion. 

That Rule of Practice, which entitles a ^Defendant to 
dismiss the BiH, if Three Terms have elapsed without 
any Step taken by the Plaintiff (a), cannot* now be dis. 
puted; and few Rules have a more salutary Effect by 
limiting the Period of vexatious Delay. The Question is, 
whetlier the Defendants, being within the Terms of the 
general Rule, and having obtained the Order to dismiss, 
shall be detauied in Court by a Replication, filed after 
that Order was obtained. The Bill was virtually out of 
Court the Moment the Order was pronounced; the 
Order being the efficient Proceeding; and the Act of 
drawing it up being merely for the Purpose of recording 
it, and giving Authority for the subsequent Proceedings 
for Costs. This is confirmed by the Manner, in which 
the Books of Practice speak of the difierent Modes of 
meeting a Motion to dismiss; which arc Three: filing a 
Replication; moving to amend, andundertakingto speed 
the Cause [b ). It is true, this Order was obtainedin the 


(a) 1 Prax. Aim, 34, Pract.226. iVieu»rand*s Pract, 
S Harrison*» Pract. 6o5. 106. 

Pract, Reg, 178. Turner^ * (5) iVeu;/and*s Pract. 107* 

109* 

Bb 
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ATTORN^f 

Generai. 

t), 

Finch. 


Vot. I 


present 
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'rhe 

Attorney 

General 

V. 

Finch. 


present Case without |>rO(lucin£' the Six-Clerk’s Cer¬ 
tificate: butbythe inodora Practice that is urwiecessary, 
when the Motion is made; and it is sufficient, if the Cer¬ 
tificate is produced to the Register, before the Order is 
drawn up; although not obtained, when the Ordvir was 
made; as decided by your Lordship after mature Con¬ 
sideration in fVilh V. Rugh (a), followed by 
Si$son (h). 


■ Mr. Johnson, for the Relators. 

Si 

The Lord Chancellor declared, that the Practice 
docs not require a Defendant to hand over to the Plain¬ 
tiff a Note of his Intention to dismiss the Bill; that the 
Courtesy, ae it is termed, among the Clerks in Court,is 
not wliolcsome; being in direid Opposition to a general 
Rule of Practice, laid down by the Court (r); that the 
Practiee to move without producing the Ccrtffi’Cate. is 
established in the Two Cases cited; the Deferidant mov¬ 
ing on his Title to have that Certificate; a,nd producing 
it, when the Order is to be drawn up; a Practice too 
long settled to he now altered: that, the Defendants 
therefore having a clear Right to the. Certificate in this 
Instance) this Application must he granted with Costs, 
to be paid by the Relators. 

Afterwards, upon the Suggestion, that the Omission to 
file the Replication was a mere Slip, it was ordered that 
the Replication should not he withdrawn; but the Infor¬ 
mation was retained, the Relators paying all the Colsts. 

(rt) 10 Ves. 403. (c) Jackson v. Pumtll, 

{b) 12 Ves, 465; Brotene 16 Ves, 204. and the Re- 
V. Bgne, Ante, J10» ferences in the Note (aj. 


DICK 
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DICK r. SWINTON. 

N March 1804, the Defendant, as Captain of an Writ of Ne 

Eaut ladia Merchant Ship, and William Hick, as exeat Regno 

Purser, being about to sail to the East Indies, ngrccA to discharged 

be jointly interested in the trading Adventures, Freight, with Costs; 

Tonngge, Passage Money, and Profits, to which they having issued 

would be entitled, as Captain and Purser, during the the 

Voyage, in the Proportions of Four-fifths^toN^wtnton, 

and,One-fifth to Hick, In April, 1806, Hick died 

' . Ship, when 

intestate, and unmarried. A Bill, filed byJiis.Admini-sailing for 
strators, prayed an Account, and the Writ of Ne exeat ^ 

Regno ; and the Motion for the Writ was shpported by considerable 
an Aflidavit, that the Defendant was at the Decease of Residt n * m 
William Hick indebted to him in the Sum of .^lOOd this Country 
at least on account of the Monies, received by the De* 
feiidant in respect of tli^ Adventure, &c. stating the 
Belief of the Deponent, that the Defendant was about to 
leave England, and to proceed to the East Indies, or 
sonic other Parts beyond the Seas, being appointed 
Captain of tlie Carnatic EetsUlndia^Man; and was 
preparing to sail in a few Days. 

Mr. Sidebottom, in support of the Motion. 

The Lord Ciianceilor inquired as to the Nature^ 
the Trade; whether it was a legal Trade; and whether 
the Dealings were such as were allowed to be carried* 
on by the East-fndia Company; requiring &e Depo¬ 
nent to add to the Affidavit, that the Diefiklitigs and 
Ti ansactioQS were, as he believes, legal. 

BbSJ 
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TiieAffidavit was accordingly amended; stating farther 
the Belief of the Deponent, that the Trade, so agreed to 
be carried on by William Dick and the Defendant, and 
which was afterwards so carried on by them, W'as a legal 
Trade,and not prohibited by the Laws of this Country, 
or the Charters or Regulations of theJE«afrt India Com¬ 
pany. Upon that Affidavitthe Lord ChanciUor granted 
the Writ; ordering it to be indorsed for <£1000. ‘ 

April 15, A. Motion was made to discharge the W rit of AT# €,ve<U 

Regno under the Circumstances, stated by Hie Answer; 
that tlie Acc^^unt had been settled by a common Agent; 
leaving a Balance against the Defendant of £’391; and, 
the Defend;:mt having been several Months in En gland^ 
the Bill was filed, and the Writ obtained, just as he was 
sailing from* the River as Captain of an India Ship }u 
the usual Course. The Ship being at Gravesend^ he 
obtained Leave from the East India Company to per¬ 
mit another Captain to navigate her to Portsmouth; 
and coming to Town, put in his Answer; submitting to 
pay into Court the Balance of £391. 

Sir Samuel Ro«m%,and Mr. Cookef in support of the 
Motion, observing, that this Writ is a most powerful In- 
strument, contended, that such an Application of it was 
an Abuse, that ought to be marked with Costs: the De¬ 
fendant having been so long in this Country without any 
Attempt to enforce this Demand until the Instant of his 
l>eparture in the usual Course as Captain of an India- 
man; when it was notorious, that he could not be de¬ 
tained without absolute Ruin; and must therefore sub- 
mit to the Terms imposed; and farther insisting, that this 
Writ was improperly applied to such a Departure from 
this Country for a temporary Purpose without a View 
to permanent Resideuee abroad. 


ISIS. 


Pick, 

«. 

SwiNTON. 


Mr. 
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Mr* jffitrtt for the Pkintitfs, maintained their'Right 
tbthiirWrit upon the Affidavit of an equitable Debt, and 

theirBelicf, that the Defendant was leaving the Countty. 

• * 

The Xsord Cuamcelloii. 

1 quite agree, that this Wiitia a most powerful Instru- 
inent'} end' I never applyit^without Apprehension. This 
Court has made Use ofthfs great prerogative Writ for the 
purpose of holding a Man to what is called equitable 
Bail. Upon tins Application I have no Doubt; having 

•w j ^_ 

frequently observed the Difference in the Practice of the 

CouHs of King^e Bench and Common Pleas, In the 

tCingS Bench, if a Plaintitf swore to any Pebt,however 

large the Amount, the Defendant was arrested $ and 

obliged io find Bail for that Sum. I believe, they have 

lately altered that Practice : but the Court of Common 

Plea*, when I was Chief Justice, always entered into the 

*PrQptiety of the Affidavit; and reduced the Bail accord 

ingly. * So this Writ has been modelled upon the View, 

which the Court has taken upon the Answer as to the 

Sum, for which tlic Defendant ought to be held to Bail. 

* 

This Writ has issued under these Circumstances; a 
Demaud,arising several Years ago; the Account settled 
by a common Agent; that Settlement leaving a Balance 
of <£391 to be paid by tlic Defendant, known to 11)6 tbe 
. Captain of an India Ship, and the Time of her sailing 
known; and no Reason appears, why this Writ should 
not have issued, so that the Answer mi^it have been 
put in, and the Thing settled, long ago. lusuch a Case 
.it is.ei^trcmely reasonable, that the Dcjicudant should be 
discharged, paying into Court the. Bahincc of 
deducting the Costs be has been put to. Let him pay in 
that Sum, with Liberty to«apply for the Costs, when 

(a) See the brief View of the Wiatof JVSs exe€U Kfgno by 
Mr. Beames, 

B b a HOWARD 


! 815 . 

Dies 

SwiNTOlV. 

Writ of iVe 
exeat Regno, a 
great preroga¬ 
tive Writ, ap-* 
plied to the 
Purpose of 
equitable Bail, 

practice of 
the Court of 
CotRiaan Pleas 
to examine the 
Affidavit to 
hold to Bail, 
reducing 
the Bail ac¬ 
cordingly, 
lately adopted 
by the Court 
o(King*$ 
Bench, 
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23. 

AniCy p. 202. 

An Issue di¬ 
rected. Liberty 
for each Party 
to examine the 
other refused 
without Coil- 
sent. 


HOWARD «. BRAITIIWAITE. 

XN ibis Cause (a) the Lord Chancellor again wont 
■ through the Circumstances; and, rcpeatiiigtheOpi-l 
nion he had formerly expressed, declared, that the Court 
could not decree a specific Performance; hut would 
direct an Issue, if the Plaintiffs choSe to take it, whe¬ 
ther the Defendant’s Solicitor M’as lawfully authorized 
to sign the Agreement; though, the Plaintiff’s Solicitor 
being dead, and Ashton, it was said, not to be found, 
the Plaintiffs’would try it with great Disadvantage; 
that, if the Plaintiffs would not try it, the Bill must be 
dismissed: but the Court would never give Costs in 
such a Case, . 


,Mr. Leach, for the Plaintiffs, accepted the Offer of an 
Issue; and proposed, that each Party should have 
Liberty to examine the other as a Witness.' 

'Fhe Lord Chancellor said, that was a very im¬ 
portant Consideration; aud could not be without Con¬ 
sent. * 


The Decree was pronounced accordingly for an Issiio 
without that Direction. 


{a) Reported ante, p. 20$. 


WINCH 
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Rolls, 
1812. 
Dec. 18. 


f 

I N JDecemberf 1809, the Plaintiffs, ns Triisfees uinlor Purchaser not 
a Deed executed by Edward Jewhursff put up lo eiilitletl loan 
Sale by Auction an Estate described by the Particular Abatement for 
ns ‘^containing by Estimation Forty-one Acres, be the ^ Deficiency in 
“ same more or less,” and as being in the Occupation Quantity; tlie 
of Edward Jewhurfstr At the SaieyoAti Ayerst, as P^^ticulnr de¬ 
file Agent of the Defendant, beoaine the Purchaser; 
and signed an Agrconicnt for that Purpose | and shortly *-'‘*®* 

after the Sale entered into Possession. The BUI pray- 
, „ tiraatiou Forty- 

ed a specific Performance. • . , 

* one Acres, be 

* the same irore 

The Defendant by his Answer stated, that he was 

induced to purchase under the Impression, that the Parol Evi- 
F arm contained the particular Quantity of Land alleged; dence of De- 
that his Agent previously to the Sale had been inform- durations by 
ed by Jcw?/*Mr#ff, in answer to an Inquiry, that the Estate the ?luctioneer 
consisted of Forty-one Acres; and had at the Sale and at the SjJe, 
previously to its commcuciug publicly asked the Auc- warranting the 
lionder, what Quantity he sold the F^arra for; who rc- Quantity, re¬ 
plied, “ F'orty-oiic Acres;” adding “ if the PurcJ|ascr in Op- 

docs not like to take it so, it “ shall he measured: and if P^‘‘’‘^*on to a 
it jirovcs more, the Excess must be paid for; if less, an 
Abatement shall be made.” The Answer farther stated 
that the Land had been since measured, and amounted * of 

only to between Thirty-five and Thirty-six Acres; hut *** 

the Defendant submitted to perform the Agreement, f 

^ ^ ' roriQuucG* 

having an Abatement for the Quantity qf Land deficient. 

Sir SamuelRomillyf andMr. Ncwlandy for the Plain¬ 
tiff, insisted, that a specific Performance must under the 
Circumstances be decreed: and mentioned 

B b 4 ClowcM 
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1 g 12. Clofwesf , as an Authority»that parolEvidwice u/ De-- 

ciarations by the Auctioneer cannot be read to eaEplaUi 
,^4i!fCH I*articular of Sale. 

V. 

^ Hartf and Mr. Grimwood, for the Defentinnt, 


TVie Master o/*R olls, ' 

This Bill seeks to compel the Defendant specificaHy 
to |)erforin au A^eement, into which he entered foir tltc 
Purchase of an Estate, which had belonged tot/ei»7««i*<!f; 
who conveyed to the Plaintiffs, on Trust to sell for fh^ 
Paymcntofhfe Debts. The Plaintiffs, as Trustees,put the' 
Estate up to Sale by Auction in 1809. The Defendant 
through his F^ather-in-law J yerstwns thePurchaser; who 
sigtred the Agreement on the Particular. The Descrip¬ 
tion of the Estate in the Particular represents it as con¬ 
taining by Estimation Forty-one Acres, bethesarae more 
or less. The only Objection made is, that the*Estatc 
docs not contain Forty-one Acres; but upon measure¬ 
ment appears to be less than that Quantitj^by Five Acres 
and a Fraction: flie Defenrlant insisting upon an Abate¬ 
ment ontof the Purchase-money forthis Difference; first, 
uponthc^Specificationof Quantity In the Particular; next 
upon itbe Ground of a Representation, or Warrant y, ver¬ 
bally given by the Auctioneer at the Tinje of the Sate: 


As to the First, the Effect of the Words “ more or less,” added 

Efl'eit of the to the Statement of Quantity, haS never heen yet abso- 

W ords “ be the Jutely fixedby Decision (A); being considered, somdimes 

same more gg extending only to cover a small Difference, the one 

“ or loss Hi a or other; sometimes, as leaving the Quantity 

Partmular of altogether uucertain,aiidthrowingupontlLePurchaser the 
Sale, Quwre, ^ 


(o) 15 Fes. 516; and see {b) HiU 17 

C/ofcwv. 

Necessity 



CXSm 

©f satic^ing himself with regard to it. In this 
Itistance tiie Description is rendered still more loose by 
the Addition of the Words ■“ by Estimation.*’ The 
estimated Extent of Ground frequentlyproves quite dif* 
ferent'front its Contents by actual Measurement. It 
cannot be contended, that the Terms ** estimated'* and 
“ measured” have the same Meaning. If a Man were 
told, that a Piece of Land was never measured, but is 
<^stimated to contain Forty-one Acres, would that Re¬ 
presentation be falsified by shewing, that, when measur¬ 
ed, it did not contain the specified Number of Acres ? 
The only Contradiction to that Proposition would be, 
that it had not* been estimated to contain lo mu<di. 

Supposing, that the Vendors knew the true Quantity, 
it would be a different Question, whether by the Use of 
such Phrases they could be protected from the Obligation 
to make it good. Some Attempt was made to affect them 
with such Knowledge through the Medium of «/etc- 
hurst; who,, according to the Testimony of oneNoakes, 
when evaluation of the Lands in tlic Parish was making 
by Direction pf the Parishioners, seated tothoVsduers the 
Contents of hisFariPi asamoiiuting only to Twenty-nine 
Acres, exclusive of Hedges, Roads,and Waste ;andsaid, 
the Map Account w^st Thirty-six Acres ; and thep one 
Springet deposes, that Two or Three Days before the 
SdXeJemhurst walked over the Farm with him; and spe¬ 
cified the Contents of the different Fields; which, being 
added together, amounted to Forty-one Acres. 

What J^io/iurH’s own Knowledge, or Belief, was upon 
this Subject is not ascertained. 11c may as well be sup¬ 
posed to have purposely under-stated the Quantity on the 
one Occasion as to have ov^-stated it on the other; but, 
he tliat as it may, it is not shewn, that the Plaintiffs knew 
any Thing of either Statement. It does not appear, that 

J^kur$i 


sf* 

Hii. 

' «. 

WlNCUXlTEa. * 
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1812. 

W\yca 

V. 

WlNCtllSTEB. 


Jemkwrst was e^>Ioy«d by tii^tasbeWjOrdesOTibjEi^tbe 
Lands; or was m any way their Agent. They are there-* ‘ 
forenotbound by any Rcpieseiitationei'hia; aiut^ putting 
Fraud, as it must be put, out ot* the Questiou, I do^uut 
conceive, that the Defendant is entitled to an AbatSnent 
outoftheFurchasp-money fortheDcficieney of Quantity^ • 


The Question then is as to tiie Admissibility; and 
next as to tiie Sufficiency, of the Endenoe of the Aut^^ 
tioneer’s Declaration at the Sajip. The Defendant says* 
Ajferst, his Ag-^nt, distinctly in<|uired of the Aucttoneer> 
for what Quantity he sold the Farm ; and tlie Auetjonees' 
answered “ wh sell it for Forty-one Acres: hut, if tlm * 
Purchaser does not like to take it so, it shall be 
“ measured ; hnd, if it proves more, the Excess must be 
paid for: if less, an Abatement shall be made.” . 

to the Admist^bility of the Evidence, it must de¬ 
pend ijpon the Purpose, for which it is produced. If the 
Defendant insists, that, the Evidence being ret^eivedi he 
will be entitled to have the Contract performed with an 
Abatement of the Price, 1 think it not admissible for 
that Purpose; as the Court cannot execute in his Favor 
a writtew Agreement with a Variation introduced by 
parol Testimony: but, if he says, he was deceived by 
this Representation, and therefore was inducedby Frau^ 
to enter into the Contract, and offers tlie Evidence for 
the Purpose of getting rid of such Contract altogether 9 
for that Purpose, 1 think, it may bo received; as, if sudh 
a Declaration was made by the Auctioneer, it would un¬ 
doubtedly be fraudulent and unfair in the Plaintiffs tu 
insist upon the Execution of the Contract, nofgiving 

the Defendant, the Benefit of that Declaration {’aj. 

% 

faj The Marquis of Town- * 165, and the References. 
«/*enrfv.iStangroom,6FM.3£8. Clowes v. Higgirmn, Post, 
Ramsboitom v. Gosden, Ante 


With 



CASES IN -CHANCERY. 


37^ 


AVitJiregardtothe Evidence itielf, Three Witnesses 
, depose positiyly to the Declaration^ as made by the 
Auctioneer in the Terms 1 have mentioned: Two, of the 
Name of Mpringet, do not recollect, that it was preceded 
by an inquiry from any Person; hyiXAym'Hi says, it was 
an Answer, made to an Inquiry by him in the Hearing 
of all the Persons present; and Two of the Plaintiffs he 
says, were present, and did not contradict the Auctioneer. 
On the other Hand, the Auctioneer,being examined, does 
not in plain and explicit Tfrms deny such Declaration; 
but says he did not make any Declaration contradictory 
to the Representation by the Particular; and that he was 
not authorized to make the Declaration, ^specified by 
Ayerstj and stated in the Answer; not, that he did not 
make a Declaration in those W ords. That Declaration 
is therefore made out sufficiently by the Evjdence. 


1812. 

Winch. 

V 

WlNCHE8T£IU’ 


It is said for the Plaintiffs, that, at most, this gives an 
Option to the Defendant either to take the Land as 
Forty-one Acres,.or to have it measured; and that by 
taking pos.se.ssion, and begiiiing to cultivate the Land, 
he waived that Option, and consented to take it as Forty- 
one Acres: but, if the parol Evidence is to be taken as 
the Rule, the Defendant was to have the Landj be the 
Quantity what it might; the Measurement was material 
only to ascertain the Price; and therefore was in Time, 
ifbefore the Payment. Several Observations were made 
upon the Inconsistency of the Defendant’s Conduct on 
the Sujiposition, thatthe Payment wastobe by Measure¬ 
ment ; if so, the Measuring was as much of course as the 
valuing of the Timber, or the Stock; anfl yet no Propo¬ 
sition came from the Defendant for Measurement; and 
it was by mere Accident, that, the Persons, who were 
to value the Timber, not beii% able to agree upon the 
Value of a Copse-wood in one Field, and having tha^ 

measured, 
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I8J2* 

WiNtrli 

V. 

■WiKCHKBTEE. 


mctLS\iredfAyer»t said, as they weremeasuringPart, they 
might as well measure the whole. The Defendant ^ 
thought so littlo* of measuring the Laud, that bcT ap¬ 
pointed a Day for finally settling the Business; not 
Knowing that any Measurement had taken placd; and 
at that Meeting he waa informed h^Ayf.r»t of 
surement and the Result, Upon that a long Negwi# 
tion and Correspondence took place^ and, 
itigs; and at none of them did the Defendant insist upon 
tins parol Declaration, supposed to have been tpade al 
the Auction; yvhereas the Objection was plain: no 
Matter, what the Conditions of Sale import: the,4^UG- 
tioneer did s%y distinctly, that the Land was to be mea-^ 
sured, and to be paid for accordingly. 

These Circumstances throw a Degree of Doubt upon 
the Evidence; but are not sufficient to impeach its 
yeracity, particularly in the Absence of a plain Denial 
by the Auctioneer himself; and with tins Circumstance, 
that a Witness represents the Auctioneer tahave said, at 
a subsequent Period, that he did sell at Forty-pne 
Acres; and if it turned out less, there should be an Abate¬ 
ment. The Answer tlierefore asserting, that such De¬ 
claration was made at the Sale, is sufficiently made put; 
and consequently the Defendant cannot be compelled 
to take the Land without an Abatement. If he will not 
take it, the Bill must be dismissed; but without Costs; 
as the Defence is one, to which he did not resort until 
after the Institution of the Suit 


J50YD 
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ISIS. 

Lincoln’s 
Inn Hall, 


BOYD,». HEINZELMAN. ^ Murehsu 

April 2. 


Che 28tli of January the pefendants, having put Suggestion, 
in their Answer, obtained an Order, that the that the De- 



Plaiiitiflfs should elect, whether tliey would proceed at fendant is 
La^ or in this Court; on tlie Allegation,, that the doubly vexed 


Plaintifis prosecuted the defendants at Law, and in this by Suits in 
Court for one and the same Matter, whereby tliey were Equity and at 
dotfbly vexed Law for the 

same Matter, 


A Motion was made by the Plaintifis to discharge 
that Order .with Costs for Irregularity; as obtained on 
a false Allegation (hj. 


ascertained by 
Reference to 
the Master. 


Mr. Leach^ and Mr. Shadmellf in support of the Mic¬ 
tion, contended, that this Order was obtained upon a 
false Allegation; and the Plaintifis, being, as in the 
Case of a Mortgage (c), entitled to proceed both at 
Law and in Equity, could not be put to Election; that, 
having Bills of Exchange, they were at Liberty to pro¬ 
ceed on those Bills at Law, and to come into this Court 
to establish their Lien on the Goods, consigned to the. 
Defendants to answer the Debt; a collateral Security 
not having the Eficct of releasing the personal Remedy. 

Samuel Romilly, fur the Defendants, insisted, tliat 
it was of course to put a Party to elect; and if he 

(a) See Jones v. Earl [c] See Lysler v. Dolland, 
Stafford.3 P,Wms.9Q,md t Fes, jun. 431, Booth r, 
!Sote(&)asto this Practice. Booth, 2 Atk* 342, 

(&) Sullen V. Butcher, 2 
Dick, 558. 

objects} 
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J8I3. 

BdY0 




objects, thensiial Practice is a RefcrencB to the Master; 
that this boars no Rcscmbiance to a Mort^ag^e; being; 
a personal Demand in Equity, and a personal Demand 
at Law: a Suit and an Action Tor one and the same 
Matter. 


The Lord CU ANCELLOU. 

Tim only Question is, whether the Court is in the 
Habit itself of looking into the Matter, to see, whether 
the 8uggcstionis false, or of sending it to theMasterto 
ascertain the Fact. As far as my own Experience goes, 
when an Order, proceeding upon such a Suggestion, is 
questioned, Ihe Court does not take upon itself to cxe- 
minc it, but sends it to the Master: and the Principle 
of thatProceediiigis, that, though the Fact may he some¬ 
times a very simple one, it is often very complicated; 
and, if the Court were to examine it in the one Case, it 
must in the other; and there would be no End to the 
Inconvenience. 

Mr. Leach] mentioned the Case oiMowselcif v. Da»~ 
nett, from the Register'^ Book. 

The Lord Chancellor, having read the Note, sakl, 
that Was the Course; and the Order might be made con¬ 
formably to it. 

Ik 

The Order was accordingly made in the Tcirras of 
Momekf v. Barnett (o). 

(aj MousehywBasnettfZZd inst, suggesting, that the 

Feb, 1730.—Reg. Lib. IJ. IMaintiff prosecuted the De<. 

1789, Fo. 212, ^ fendiuit both at Law atid in 

By theOrder,reciting,tliaf this Court for one and the 
by an Older made in this same Matter, whereby the 
Cause the 10th Day of Feb, Defendant was doubly vexed, 

it 
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il i«,.ordered 4ihat the Plain- 
t}lf) his Clerk in Court, and 
Attorney at Law,l)uving- No¬ 
tice thereof, should within 
Ei^ht Hays after suchNotice 
make his Election, in which 
Court he would proceed, and 
if the PlnintifF should elect 
to proceed in this Court,then 
the PlaintilPs Proceedings at 
Law were thereby stayed by 
Injunction, but if the Plain¬ 
tiffs should elect to proceed 
at Law, or in Default of 
such Election:-by the Time 
aforesaid, then the Plaintiff’s 
Bill was from thenceforth to 
stand dismissed out of this 
Court as airaiust the Defend- 
ant with Costs to be taxed, 
and stating, that it was 
ulledged, that the said Order 
was obtained on a false Sug> 
gestion, for that the Matters, 
for which the Plaintiff is pro¬ 
ceeding at Law and in this 
Court, are not the same, 
but distinct Matters, and 
therefore it was prayed, that 
this Order might be dis¬ 
charged, and that the De¬ 
fendant might pay to the 
Plaintiff theCosta of this Ap- 




plica|ion to be taxed, his 
Lordship doth order, that it 
be referred to the suidMaster 
to see, if the Plaintiff’s Pro¬ 
ceedings at Law and in thi^ 
Court are for and touching 
the same Matters ; and he is 
to state the same with his 
Opinion thereon totheCourt: 
but the Plaintiff is to be at 
Liberty to proceed iuthe Ac¬ 
tion atLaw in the meanTime* 
The Master made his Re¬ 
port, bearing Date the ISth 
Day of April, 1790 : and 
thereby certified, that he was 
of Opinion,that thePlalntiff'’s 
E’roccedings at* Law, and in 
this Court against the De¬ 
fendant were not for and 
touching the same Matters, 
and on the 16th April, 1790, 
the Plaintiff applied to the 
Court to discharge the Order 
of the 10th of Feb. and that 
the Defendant might pay 
unto the Plaintiff' thr.Costs 
of the said Reference, and 
also the Costs of this Appli¬ 
cation, to be taxed by the 
Master; which the Court or¬ 
dered accordinly. —Reg. 
Lib. B. 1789. Fo. 137. 


1813. 

Boys 

V 

IIeinzelbcak. 


In 



In the Vacatioii after Hilary Term, th# 
following Appointments tdok place : 

Sir JP/wmer, His Majesty's At* 

torney-GeneraljWas appointed ViceOf^an-^ 
cellor of England under an Act of Far** 
liament passed in this Session. 

Sir TVilliam Garrdtv, His Majesty's 
Solicitor-General, was appointed Attor¬ 
ney-General. 

_ « _ 

Mr. Hallas, Cheif Justice of Ghester, 

was appdinted Solicitor-General. 

In Easter Term Mr. Richards was ap¬ 
pointed Chief Justice of Chester, 


r.Kl> OF TH& SECOVD PART. 


firoeke, Printer, Patiraovtes' Rotr, London. 
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ISIS, 52 Geo. 3. 


nrJMBERSTONE v. STANTON. 


Rolls, 
1813. 

Jun. 28. 
Fek, 1. 

JOSEPH Judffe. by his Will, dated the 4th of May, Bequest to a 

17H1, giving X^750 "ii per Cent. Bank Annuities to of the fes* 

'^frustecs for his Wife for Life, and dirwting them to sell *‘‘*®*^ **”.**'* 

out Part of such _for placing out 

his Son Joseph Apprentice, proceeds as follows: “ And Mithtlie 

“ from and after my dear AVife’s Decease I give and be- {)ivid(>iuls iti 

(juealh .I’450 of the said Slock, or in case the .X’50 Ihp nu an Tim* 

“ Stock shall be fa)ld to put forth in}’ said Son Joseph for Mainte. 

all A])prentiee, then and in such Case only X*4()0 of 

the said Slock tt) my said Son Joseph to Ik* transferred **‘‘*‘' 

^ die before he 

accomplishes 

his Aiijin-i'lire- 

“ fits ti)crt>of in the mean 'I’iiiie to be applied by iny said 

Trustees for his my smd isuu Joseph's t ’lotliingandNe- in Mu h (.ase to 


“ to liim on his completing and fully accomplishing his 
Ajiprenticeship; and the Interest, Dividends, and Pro 


*« 'O, 


t he other Children. 

Thu Legacy lapsed by the Death of the Legatee, having accomplished 
his Apprenticeship, In the Testator’s Life. ' 

VoL. I. C • 


ft 


cessanos 
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1813. 


Humber* 

STONE 


u. 

8tanxon. 


“ cessaries during and until Tic hath accomplished h*f 
“ Apprenticeship; and in case my said Son Joseph should 
“ die before he accomplishes his Apprenticeship*; then 
** and in such Case I give the said .f’450 Stock, or X^4f00 
“ Stock, as under the aforesaid Bequest it may hapjjen to 
“ be, to my aforesaid Son Richard^ and my af(«resaid 
Three Daughters Annef Elizatteth, and Mary, or to 
“ such of them as may be living at the Time of this Con- 
“ lingency happening, equally to be divided between 
“ them Share and Share alike: but if any of them should 
“ lie dead at the Time of such Contingency,” the Parent# 
Share to dcvqlve to the Issue! 


The Tests^tor bequeathed the Residue ol‘ his personal 
Estate to his Wife; appointing her and Three other Per¬ 
sons Executors. After the Execution of his Will he 
placed his Sion Joseph out an Apprentice; who, having 
completed his Apprenticeship, died in September, 1790, 
in his Eatheris Life-time; who died in January, 179^. 

The Plaintiff, as the personal Representiitiv(‘ of the 
Testator's Widow and Residuary Legatee, filed the Bill; 
praying, that she may be declared entitled to tlie .P450 
Stock. 


Mr. hart, and Mr. Bell, for the Plaintiff. 

f' 

The Persons, to ’whom this Legacy of Stock is given 
over upon the Death of the Testator’s Son Joseph before 
his Apprenticeship accomplished, are not entitleil m the 
Event that has happened: but by the Death of the Le¬ 
gatee in the Testator’s Life it falls into the Residue as a 
lapsed Legacy. The Bequest over, only up^n an 1C vent, 
which never hapjxjued, cannot take Effecjt, as if that 
Event had happened. The Cases, Jones v. Westcomh {a ), 


(a) Pre. in Ch. 31(3, 


and 
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tnd fStatJtam v. Bell (a),’ where the Limitation upon the 1813. 
supposed Pregnancy of’the'rostator’s Wife was established, 
iJioii^J «he proved not to liave been pregnant, and tlierc- 
fore the Event contemplated never happened, are distin¬ 
guished in tills Resjiect; that the Legatee under this Will Sta«xoit. 
Jived do attain the Peri<x| at which his Legacy was to 
vest; an Event, the Completion of which within the 
Terms of this Will destroys the Limitation over; the 
Legacy failing afterwards, by the Death of the Legatee, 
not before the ]*eri(xl, at which he would have taken a 
Tested Interest, but during the Testator's Life; the com¬ 
mon Case of Lapse. The Dase of' Northey v. Strange (h) 
was jilso upon the Ground, that the Legatee died before 
the Testat(»r,‘ and under Twenty-one: bi|t tliere is no 
Insj|riee, that, the Legatee dying after having attained 
the Age of vesting, the Limitation over allowed to 
take Eff'ec’t on the Ground, that the Legatee, not having 
survived the Testator, never actually rreeivtJd tlie Legacy. 

In the one (\‘ise the ^\^stator contemplates a particular 
Ev(‘nt, as- preceding the Limitation over; and, if tlfat 
Event never hap}K‘ns, the preceding Estate being removed 
out of the A\'av, whether by the Person to take never 
coming into Existence, <ir the Life not enduring to a par- 
ticidar Age, is immaterial, the Limitation over is brought 
forward ; and takes Effect: in the other C’ases tlie Event 
has ha])jK:ned, ujKin which the Will declares, that the 
I.iniilaiion over cannot lake place; and the general Law 
delennines tlie Legacy lapsed, as if there was no Disjio- 
sition. 

Sir Sttinui'I and Mr. Grrmn'cnul^ f’or ihe De¬ 

fendants, claiming under llu* Limll.uion o^er, contended, 
that tills fell within the ('ase Jmwis \* Weetcomb: a 
mere Question t>f Intention, whether, if this Son eoultl 

*• (h) 1 P. }V, 340. 

('c2 



(a) Cowp. 40. 


not 
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V, 

Stanton. 
Feb. 1. 


lVqu»'!(t over 
in rase of (he 
Deuth of a l^e. 
gntee before a 
c< rtaiii Period 
takes KdVet on 
liis Death with, 
in that Period 
doling tiie Tes. 
U'ut’s Life. 
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not take, tlie Legacy sliould not go over to tht oth^ 
Cliildren. 


The Master of the Rolls, 

It being sufficiently proved, that the Son coiFpleted 
tlie Term of his Apprenticeship before the Testator’s 
Death, the Question is, whether by his Death afterwards 
in the Testator’s Life-time the Bequest over takes Effect. 
It seems formerly to have been a Question, whether a 
Bequest over in case of the Death of the Legatee before 
a certain Period could take Effect, when he died during 
the Testator’s Life, though before the Period specified. 
In the Case o|* WMlmgy. Baine (a) Legacies were givep 
to Children, payable at their respective Ages of Twj^ity- 
one; and if 9 ny of them died before that Age, the Le¬ 
gacy, given to the Person so dying, to goto the Survivore: 
one luning died under Twenty-one in the Life of the 
Testator, it was contended, that his Legacy lapsed; and 
did not go over to the Survivors. The Argument was, 
that the Bequest over could not take place ; as “ there 
“ <an be no Legacy, unless the Legatee survives the Tes- 
tator: tlie Will not speaking till then: wlierefore this 
*’ must only be intended, where the Legatee sur\’ivcs the 
“ Testatcr; so that the Legacy vests in liim, and then he 

“ dies before his Ago of Twenty-one.” 

• * 

It was however held, and is now settled, that in such, 
a Case tlie Bequest over lakes jilace. Here however it is. 
contended, that though the Legatee has survived the sjie- 
clfied Period, or Event, aiifl though the Contingency, 
upon wliich alone the Legacy is given over, has not hap- 
fxmed, still thfc Bequest over is to take Ellect. l^Josepkf 
having completed his Appn'uticcship, had survived the 


(aj 3 P.'fVilL 113. 


'i’esUilor, 
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TL’cstator, it is ckvar, that the Ijcgacy would have vested 
in him.^al>soluteIy: lor its being given from and imine- 
■diatiOy after llie Death of the Person entitled for Life, 
would not have suspended the vesting. The Event, which 
was to bar the Claim of the Brothers and Sisters, hajs 
happened; has he completed his Apprentices! lip before his 
Death. Ills Death in the Testator’s Life produces Lapse; 
and lets in the residuary Legatees. 


1813. 


TT... 


STONE 

V. 

Stanton, 


Tliere arc 'I’wo Cases decisive upon tliis, Calthorpe V. Lapse by 
Ooug'h (a)j ami Dm v. Brabant (h). In-the former Death of the 
.Cl0,000 was beijueatlitkl in Trust for the separate Use of bea;alf?t‘ in the 
Lady GongJi, and, in case she should die in the Life of ^ 

her Husband, according t() her Appnntm«?nt; and for thougn 

want of Appointment, among the Children: but, if she 
should survive her Husband, then the whole fo her. The 
Event, in M’hich the Children were to take, c^d not hap- Lp.facy 
pen ; that, in which she was to take absolutely, did: but was to vest: 
she died in the 'J’estalor’s Life; and it was determined to*that Kvent not 
be a (’ase of Lapse. In Dm v. Brahani a Legacy was hting provided 
betpicathed in* Trust for Counsvll, until she sliould 

attain Tv.t'Uty-one ; and then to transler to her: in case 
she should tlic uiulcr Twenty-one leaving Children, in 
I'rust for litT Children; and if slie should die under 
Twenty-one without leaving a Child, or ChildVen, or 
being such they should all die under Twenty-one, over. 

Slic attained Twenty-one; inarrictl; and had Children; 
blit died before the Testatrix ; leaving Two infant Chil¬ 
dren surviving her. Lord Thurlorc, according to Broton^ 
necms to disajiprove of Calttuurpe v. Gough ; and to in¬ 
cline to, the Oinnion, that upon Jonc.'i v. JVcfstcomb and 
<illicr Cases of tliat Class the Children should be let in to 
lake; hut sent a Case to the Court of King^s Bench; 


(a) Z Bro. C. C 395, n. \ (bj 3 Bro. C. C. 393. 4 

Terra Rep. 706. 

C 1* ^ wh« 
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StAntov. 


who lield wiUi great clearness, that the Children could 
take nothing. Lord Kenyon- says, “ if this Event had 
“ jOtx^urred to die Testatrix, most probably she woiild liave, 
“ provided for it, and given the Money t«) the Graiul- 
** children; but, as she has not done so, we cannot make 
“ a Will for lier.'^ 


Lord Alvanhy had made a shnilai- Observation in 
Coltkorpc V. Gough. 

Here the Testator has left his actual Intention, at least 
as much unexplained as in ‘those Cases. Therefore I 
must abide by the Words; and Jiccording to them tliere 
is no Foundation for the Claim set u})by the Defendants. 
The Plaintiff consequently jnust have a Decree. The 
Costs of all J^arties .''liould come out of the Estate ; being 
occasioned by the Ambiguity of the ^Vill. 


RoTiLS. 

1 »; 3 , 
Feb. 4. 

Tpstalor, 


SHEATH r. YORK. 


Tpstalor, n TTJ^NRY Clarke by his Will gave to Trustees all his 
Miclower, hav- personal Estate upon Trust to sell ; and 

after Payment of all his Debts, &c. to place out the 
two Daughter ^ . .. i c i 

by Will ^ave IR'sidue of the Monies, arising irom such halo on 

all hii real and Government or other Security, and pay the Interest, &:c. 

puerionat Es- towards the Maintenance and Education of his Son John 

tales in Trust, and Daughters Mary wrA. Elhal)elh, inilil they should 

subject to 

Debts, for those Children, and iu ease of their Deaths over. Marriage 
aipd^4he Birth of a Daughter, ^held a Revooation of the Will in the 
Ecclesiastical Court, (against a formsr Decision) fiot a Revocation of 
the Devise of the real Estate. 
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altatn Twonty-oiu', and tlion to pay tlie Principal wjually 
unto and amongst his said Children: but in case aU liis said 
, Ohildrcn slioidd die under Age and without leaving Issue, 
then ufxm Trust to pay the Residue unto liis Cousins 
Peregrine Clarl'e, Henrtj Clarke, and Marij, the Wife 
^>f Joseph Pmalrcll : and he appointctl his ^Frustces 
Executors and Guardians of his Children. 


1S1.0. 

Sheath 

V* 

Yohk. 


At ^hc Time of making his Will the Testator was a 
"Widower having the Three (’hildren only named in his 
Will. He afterwards married a sec-ond AVife, by whom 
he hud Issue one Daugh’ter. He died in Novemher, 
1810; and his Son John Clarke died an Infant in Si'p- 
teinher, 1811. 


A Suit having lx:en instituted in tlie Prerogative Court 
of Canterhurp, that Court decreed, that the Will w'as 
revoked by the subsequent Marriage and Rirth of the 
Child. A Rill was then filed by some of the simple 
Contract Creditors of the Testator against the Executors 
and Trustees of die Testator, liis Two Daughters by the 
first. Mai-riage, and those in Remainder, Sec, praying an 
Account, Payment, and Sale. 

Sir Samvel RomiUp, and Mr. HeaU, fiir the Plaintiffs ; 
Mr. Agar, for the Defendant York, and Mr. Winihrop, 
for those in Remainder, claiming under the IVill. •. 

With respect to the Projmsition, that a Willis revoked 
by a subsequent Mamagc anti Rirtli of a Cliild, the 
Testator liaving children at the time of making the Will, 
there is probably nti Authority to be found except YVitaay;- 
son V. Sheppard, briefly mentioned in the INIargiii of 
Amhler (a) ; according to which there is a Revocation 

fa) Jack ton v. Hurlock, *]^anoCf Ambl, 561. 

Ambl, 490} and Parsons v. 

Cc4 


undcl* 
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Sheatu 


V, 

YottK. 


under those Circumstances. “It is not however necessary 
to determine tliat general Pnijiosition ; the Question here 
being simply, whether a suhsequent Marriage and 
of Children arc a llevoi^ation ; the Testator having at the 
Time of making liis Will a Son by a former Marriage. 

» « 

It is not easy to discover the Principle, u])oii wliicb 
these Cases of implied Revociition have gone fa J. The 
first Case in wliich real Kstate v.'as involved, is CItriJkxiphcr 
V. ChristQpher (b): but in Doe on the Demise of Lan¬ 
cashire V. iMncashire (c) Lord Kenyon puts it on a 
very different Ground, an imfilied Condition, annexed to 
the Will itself at tlie Time of making it, that the 'I'estator 
does iioi then intend it to have Lffect, if there sliould be 
a total Change in the Situation of his Pamily. In this 
Case, taking the IMarriage and Birth of a Child to be 
a Revtxiation, no benefit would, as far as the real Estate i^ 
concerned, result t<.» Cdnldron of the second Marriage; 
the whole of the real Estate devolving ujK>n tin* Son by 
the first Marriage; and that Effect of the I.aw c-anmit: 
be controuled by any jiresumed Intention in Favor of 
<Tiildren by the second Marriage. What Inference does 
the Marriage affiird, tlmt tlie Testator meant to deprive 
his Two Danghters by the first Marrij^v of their Pro¬ 
vision ? Suppose a Testator died scisi*d of Gavi'lkind 
Land, and other Property : how could the ('^ourt interfere 
’without an Inquiry, not merely as to the Slate of the Pro¬ 
perty, but of the Family; and where would the Incon¬ 
venience stop ? SupfK)sc a Daughter by the first Miuriagi', 
and a Son by the second: what would lx; the Effect of 
holding the second Miirriage and Birth of tlie Son a 


(a) See 2 'FonhU Twat. 1771. See 4 B«rr. 2171 
Eq. p. 350, Note (h), 2182. Loug^ 3.5. 

2 DicA:. 445. In lhe« 5 Term Rep. 411. 
•Court of Exchequer^ July 6tli, 


Revocation- 
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Revocation, but to give the Estate to the Son ? These 
Cases may serve U) shew the DifficuJty of applying this'as 
a general Rule, with reference to the Interest and Con¬ 
venience of Families. In the Case Ex parte the Earl 
of IkJiester ( a Marriage and the Birth of Children were 
held not^to be a Revocation; the Wife and Children being 
provided for by Settlement. In Brady v. Cubitt (h 
Mr. Justice Batter lays it down, that “ implied Revo- 
cations must dt^pend cm the Circumstances at tlie Time 
“ of the Testator's Death.'’ All these Cases ha^ e pro¬ 
ceeded on the complete Alteration of the (’ircmnstances 
of the Testator’s Family; to whicli his Intention could 
not be presumed to apply; as l) 3 ^ the IMarriage of a 
Bachelor witl) the Birth of a Child: but Marriage alone 
is not such a Change ; and, therefl)re, has not been held 
a Revocation : nor the Birth of f’hildri n by <ti Marriage 
subsisting at the Date of the Will. The Result of all 
the Authorities is, that, where a 'J'estator has made an 
express Provision for his (’hildreii, no Circumstances 
shall by Implication revoke that Act, which he was bound 
in Duty to perform; on the contrary, the Provision shall 
rebut the Presumption of an Intention to revoke: Gray 
V. Altham ( t ). In the Case of Kcnchel v. Scrafton (dj. 
Marriage and the Birth of Children did not revoke a 
Will, contemplating and expressly providing for future 
Children. 


1813. 



HLI L'« A mtv 


V, 

Voinf, 


(a)? res, 348. 
fb) Doug. 31. 
fcj Cited ill Jackson t. 
Ilurlock, Amb. 490. 

(d) b res. 633. 2 East. 
530. See Lord C. Eldon's 
Observations on this Case in 
his Jndgineut in Wilkimon 
V. Ad(4m, post. It is a re¬ 
markable Instance of (he 


Inconsistency, to which these 
Presumptions lead. The Chib 
dren of M.A. JS'inipson by 
the TesUstor could not take 
under (hat Description in his 
VVill, except by the lOffect of 
the vt ry (’ircumstancf-s, (their 
Bit til ill Marriage) from 
\\*l)ich the Kevucution of that 
Will was to be presumed. 

• Tl.tt 
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The Case of 'rJumpson v. Sheppard Avas no Decision 
on real Estate. By the Register‘d Book (a) appears, 


(a) Thompson ▼. Sheppard^ 
5th Decembers 1770. (Reg. 
Lib. 1779 B. Folio 125.) 

^ William Myalls in the 
Year 1760, married his first 
Wife in England : she died 
in 176 p,- leaving by him se¬ 
veral Children, the Defen. 
dants. After her Deqth he* 
made his Will, dated 15th 
December^ \n \f havingfree. 
hold and personal Estates ; 
and gave the Residue of his 
Estate and Effects to the De. 
fendants, Sheppard and Duf~ 
Jicld^ in Trust to sell and 
t. divide among his Children 
by his first Wife; and made 
them Executors. Afterwards 
at Jamaica, in May, 1773, 
Myall married the Plaintiff 
Martha, (afternards Wife of 
Plaintiff Thompson) by whom 
he had Two Children, one 
of whom died in his Myall's 
Life.time, and the other was 
born after his Death. He 
died 20th March, 1774, at 
Jamaictt. Suits in the Eccle. 
siastical Court had been com. 
mencd by Sheppard and 
Vujjfield to obtain Probate, 
and by the Plaintiff Martha 
for Administration as on 'an 
Intestacy. The Bill prayed a 


that, 

«•* 

Declaration,that il^a/fmight 
be declared to have died in¬ 
testate; and to 8#t aside a 
Deed of February, 1775* 
which the Bill alledged^ the 
Plaintiff Martha had been 
fraudulently induced by 
Sheppard and Dufficld to 
execute; whereby she gave 
up the Right to Adrainistra. 
tion ; and for the consequent 
Accounts of his Estate. 

The Court decreed, that 
Sheppard and Dujield proceed 
in the Suit, instituted by them 
in the Spiritual Court to obtain 
Probate ; and that the Plain, 
tiff also proceed in the Suit 
commenced there by her, ia 
order to determine the Ques¬ 
tion as to his Will, indepen¬ 
dent of the deed of February, 
177 b, which was not to be 
produced or made use of in 
the said Suits in tile Deter¬ 
mination of the Question; 
and referred to the Master 
to take the Account of the 
personal Estate. 

Nothing roaferisd appears 
farther in the Registet's 
Rook till the 6th May, 1788* 
(Ileg. Lib. 1788. B. 458.) 
From the Master’^ Report, 
there stated, it appears that 

the 
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that, though tlic Testator hacl real Estate, It could J8I3. 
not |x)S^ibly have passed -under his Will; which was not 
.executed so as to pass real Estates. Tlie real Estate 
therefore is no#oncc mentioned in all the subsequent Yokk. 
Proceedings: and, attending to tliat (hrcunistance, the 
Case is*no Authority. Here, there being Children of 
the former Marriage, that total Alteration in the Family is 
wanting, on whicli all the Cases turn; and which is so 
much relied on by Loixl HUenborou^h in Kcnehel v. 

Scrqfton. 

« 

Mr, Wlnr^eM, for the Two Daughters by the first 
Marriajfe. 


the Defendants Sheppard auA 
DuJ/ield proceeded in the 
Kcclesiastical Court to obtain 
Probate o! the VViHj and 
that on 3d Derembcr, 1779, 
a Decree was there made for 
the Validity of the Will; and 
,Probate was decreed. The 
Plainliifs appealed to the 
Delegates ; which Appeal 
they afterwards withdrew, 
and, to prcTent all farther 
Litigation, an Agreement 
was executed by the Par¬ 
ties, dated 14 th Jugnst, 
1780, whereby they agreed 
to terminate their Difforences 
upon the Terms therein men¬ 
tioned, and the Plaintiff agreed 
to give no farther Opposition 
to the Probate, and all Mat. 
ten were settled, except as 
to the Costs in this Court, 


which the uDefendanls would 
nut allow to her. By an 
Order, 2itli i'V6/ i/aey, 1782, 
(lleg. 1 ji b. 17S2. Fol io 2<)o.) 
it was referred to the Master 
to inquire, wbetluT that 
Agreement was for the Be¬ 
nefit of the Infants, aid 
the Persons claiming under 
the Will of the Testator. 
The Master made his sepa¬ 
rate Bfeport 2L)th Decewifter, 
1782 j and certified, that the 
Agreement was fur the Bene- 
ii> of the Infants; and that 
it had been carried into Exe. 
cutiun; and nowon the com¬ 
ing on of the Cause on that 
Report it was referred to the 
Master to fax all Parties 

their Costs, and Directions 

• 

were gireii fur the Purpos* 
of winding up the Cause. 

‘ This 
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Yoke. 


Tills Case, thougii new in its Circumstances, all former 
Cases applying to \\’idowers or Baelielors witliojit Cliil- 
drcn at the Time of making their Wills, fall within thew 
general Rule, holding the Marriage ancPfeirth of a Child 
a Revocation, upon the Presumption, that the Will was not 
intended to apply to such an Alteration of C’irciimslances. 
In Brady v. Cvlnt^ Lord Mam^fidld takes the Distinc¬ 
tion between a total and a partial Disposition : and in 
Doe on the Demise of LanccusMre v. Latu'asJiire, Ijord 
Kenyon, puts it, not upon an Alteration of Intention, as 
the Testator may be ignorant of the Effect at Law of 
subsequent Events upon his Will, but upon a tacit Condi¬ 
tion, annexed to theWill,that under such a total Change of. 
Circumstan(*cs it should not stand. The Dei*ision of the 
Ecclesiastical Court on this Case may be placed against 
the Authority of Thempson v. Slieppard. If there is any 
Hardship in establishing the Revocation under these Cir¬ 
cumstances, it is the Effect of a settled Rule of Law: 
^is Case having none of the Circumstances, which havfe 
been considered as Exceptions. 


Sir Samtiel Romilly^ in Reply. 

The Argument on this Case shew'# the extreme Danger 
of Counts assuming the Power of legislating. Hie Effect 
is grjeat Difficulty in ascertaining the Rule, always fluctuat¬ 
ing ; and there are no Means of distinctly tracing th^ 
principle, upon which the different Decisions have pro¬ 
ceeded. The Case of Kenebel v. Scrqfton proceeded o» 
its own peculiar Circumstances: but few Decisions could 
have been more tipposite to the actual Intention of tli*. 
Testator in the possible Event, that there had been many 
Children born before the Marriage, and only one bom 
alter; the latter monopolizing the whole Property. In 
holding a Marriage whei> couj)lt’d with the Birth of a 
Child, a Revocation, the Courts seem to have proceeded 

% ‘ OH 
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•n the Effect, that the Chil(h:en would otherwise be un. 
provided for: Marriage, therefore, as standing by itself, 
had not* been held a Revocation; but the Moment a 
Glhihl comes into Existence the Will has been considered 
as revoked, as the only Means of obviating die Injustice 
the Cour|s would guard against. 


iSlS. 

SUEATII 

V, 

YonKv 


Tlie Master of the Rolls. 

Long after it had been settled by Decisions of the Marriage and 

Ecclesiastical Court, with the Concurrence of Common Birth of a 

Law Judges, sitting in the Court of Delegates, that 

INIarriuge and die Birth of a Child ivould amount to a ^.*‘**^ He^ca- 

Revocation of a Will of personal Property, if remained ^ 

a Doubt, whether such an Alteration of Circumstances Property. 

would have the same Effect with regard to a Will of Eyen a Devise 

real Estate; but it is now settled, that even Devise of of Land may 

Land may be revoked by what Lord Kenyon in the Case he revoked by 

of Doe on the Demise of Lancashire v. Lancashire (a) i'”pl'c®don 

calls “ a total Change in the Situation of the Testator’s 

*■ raniily.’’ What shall be deemed such a total Change 

^ SitUcition of tbo 

may be Matter of Controversy in each new Case: but all panfily as the 

the Case.'*, in which hitherto W^ills of Land have been set Devisor having 

aside upon diis Doctrine, hai e been very simple in their no Children at 

Cireuinstances; and such as when the DoctriniS was the Date of 

once received, could admit of no Doubt with respect'to ® 

its Application. In all of diem the^^'ill has been diat of Marriage 

u Person, who, having no Children at the Time of making Bbth 

it, lias iiuerwards mfirned, and liad an Heir born to him. 

. . upon 8n nn- 

'riie rjirw-l has been to let in such after-bom Heir, to (;„„||i. 

take an Estati;, disjiosed of by a Will, made before his (ion, that tii^ 

lilrth. The Condition implied in those C^ses, was, Will should 

dmt die Testator, when he made his Will in Favour of a not operate in 

that E>«nt. 


(a) 3 I erm Rep. 58. 


Stranger 
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V. 
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Stranger or more remote'Relation, intended, that it 
should not operate, if he should have an Heir of his own 
Body. 

In this Case there is no Room for the Operatirai of 
such a Condition ; as this Testator had Childr^m at the 
Date of the Will; of whom one was liis Heir apparent; 
who was alive at the Time of the second Marriage, of the 
Birth of the Children by that Marriage, and of the Tes¬ 
tator’s Death. Upon no rational l*rinciple therefore can 
this Testator be supposed to have intended to revoke hia 
Will on account of the Birth of otlier Children; those 
Children not deriving any Benefit whatsoever from the Re¬ 
vocation; which w'dild have operated only to let in the 
eldest Son, to the whole of that Estate, which he had by 
the Will (|^vided between that eldest Son and the other 
C'hildren of the first Marriage. 

f 

It is true, the‘Ecclesiastical Court has dwided, that the 
' Will was revokeil as to the jx?rsonal Estate: that is, in 
Opposition to their Decision in Thompson v. Sheppard^ 
in 1779; M'here under Circumstances precisely the same 
the Will was held not revoked even as to the personal 
Estate. There was in that (’asc an Aj)j)eal to the Dele¬ 
gates, but it was not prosecuted. The Revocation how¬ 
ever as to the personal Estate had an Effect, which might 
pcrfiaps have been intended by the Testator: that of 
letting in the after-born Children with those of the tirst 
Marriage: but the IVuieiplc of the Decision has no 
Bearing whatsoever u}K)n the Devise of the real Estate ; 
which jicanding to my Opinion stands unrevoked. 


WHITE 
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Rolls. 

ifi’i 9 

Feb. 9, IS. 15. 


WHITE V. ST. BARBE. 


LEXANDER St. Barhe by Jiis 
of Jiify, 1797, disposed of his'P 
lowing Manner; 


Will, dated the 2d 
Property in the fol- 


66 

C6 

66 

<« 

6£ 

<« 

6i 

« 

6* 

66 


“ All Monies and Property belonging to me I give to 
niy Wife Mrs. Christmn St. Barhe^ in Trust for her 
to dis}x>se of to our Children, and whenever she may 
judge most proper for their Interest: she jnay, if she 
thinks projjer, keep the Whole for lier Life, and dien 
leave it to our Children; and she may maj^e Distinc¬ 
tions in leaving more to one than the other, if she 
pleases, in order to make them behave well: but the 
Wliole of the Property must be given into the P’amily; 
except I give all the Household Goods, Plate, Linen, 
and C’hina to Mrs. St. Barhe for her to do with as she 
jdeases, and as her sole Property.'” 


Under a Power 
to appoint 
among Chil. 
dreii interests 
may be given 
to Grand, 
children by 
way of Settle¬ 
ment, with the 
Cont urrence of 
their Mother, 
an Object of 
the Power, and 
her Husband. 


The Ti'stator died in 1799, leaving Three Daughters: 
Elizabeth Fielder, Catharine Randolph, and Christian 
White. Mrs. St. Barhe having advanced I’ortions to 
each of her Daiightej’s out of the Testatoi'’s residuary 
Estate, ihore remained, after those Advances, =1^4875, 
8 per Cent. Bank Annuities, ami a£?1501 ; Sj: Id. Bper 
Cent. Naiy Annuities. 


By a Dec‘d of Aj){K)intm(*nt, dated the 28th oi June, 
1806, reciting, tliut Christian St. Barhe wafs desin)us, 
and hatl agreed, in exercise of her I*owx*r under tlie Will 
of her Husband, to apj)oint the -1^4875 3 jwr Cents, and 
dPlOOO (Part of 1561; : 7^.) Navy Annuities, ex- 

• pcctant 
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White 

St. Barer. 


pectaiit on her own Decease, in Favor,, and for the 
Benefit, of Christum White: and that it had been^agreed, 
and especially by CJuirles Henry W7iite and Cliristiafh 
his Wife, that the Funds so to be appointed should be 
settled upon the Trusts therein mention^ for the several 
Benefits of Christian White, and her Children; dhd that, 
in order to declare and secure the respective Interests of 
Christian WhiteanAhex Children, in such Funds, 

St. Barbe should forthwith transfer them into the Name* 
of the Trustees, in pursuance of that Agreement Christian 
St. Barbe covenanted with the Trustees, at the Request 
and by the Direction of White and his Wife, tliat she 
would transfer the ^4875 and i?1000 Stock into the 
Names of the Trustees; and it w'as declared, and Christian 
St Barbe did by such Direction as aforesaid in exercise 
of her Power under the Will and all other Powers 
enabling her thereto appoint, that they should settle the 
•aid Stock, when transferred to them, upon the following 
Trusts: in I'rust, as to the Dividends and annual Pro¬ 
duce, for Christian St. Barbe for Life; and after her 
Decease, as to the same Dividends and Produce, unto 
Chi'istian White for Life, and after the Decease of the 
Survivor, in Trust as to the principal Sun>s of c£4875 
and ^1000 Stock for all and every the Children of Charles 
Htnry White, and Christian his Wife, tlien l»orii and 
thereafter to be born, equally; and to an only Child, if 
but one. 

Shortly after Execution of this Appointment Christian 
Si. Barbe transfen’ed the Stock according to her Cove¬ 
nant. Soon afterwards in the same Year Christian \Mute 
died; leaving Two Daughters, the Plaintifts, her only 
Children. Her Husband twjk out Administration to her 

By another Indenture, dated the 22d of October, 1806. 
reciting the ApjKiiiitmcnt of the 28lh of June, it is, 

witnessed. 
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witnessed, that for'declaring and giring Effect to such of 
the Trusts and Purposes of the Deed of Appdbutm^iit as 
^ stUl subrisdng or capable of taking Effect, and for 
* providing for the Event of the Failure of idl such Trusts 
and Purposes, the Trustees should stand possessed of the 
JP4785J and dPlOOO Stock, uppn Trust, as to the Interest, 
for Christian St. Barhe for Life, and, after her Death, 
to pay the Principal between the Plaintiffs Eleamyr St. 
Bathe White, and Christl^iina St. Ba/rhe White, the ^only 
Children of Chiles Henry White by 'CAm^ian’his Wife, 
in equal Shares and Proportions, to vest at Twenty-one 
or Marriage with Benefit of Survivorship, and in case 
neither of theip should attiun Twenty-one, or be married, 
then to rc-transfer all such Stock to Christidm St. Barhe, 
her Executors, Administrators, or Assigns. 

A. 


lgI3. 

V. 

St. BAftBS. 


Elizaheth Fielder died in 1808; and Catherine in 
1809. The Bill prayed, that the -^4875 and jfltiOO 
Stock might be transferred into the Name of the Ac-^ 
countant-General, upon the Trusts (ff the Appointment, 
and properly .secured for the Benefit of the Plaintiffs, 
subject to Christiem St. Barbels Life Interest;, and that 
the Trustees might be restrained from transferring the 
Stock wijihout the Direction of the Court. 


The Answers insirted, that the Power given by.,the 
Testator’s Will, was confined in its Objects to his Chil¬ 
dren: that under the Will his Three Daughters took vested 
Interests, subject to their Mother’s Power to vary the 
Amount of tlieir Shares; but, as the Mother made no 
Appointment to them in tlieir Life-time, she had no Power 
to make any Appointment after their Deaths; that the 
I’ower did not extend to Grand-children: and the 
Stock was unappointed: the Defendant Randolph insist¬ 
ing, that it was a Joint-Tenancy in the Three Daughters; 
and, as his Wife had survived her Two Sisters, the wholff 
Vo]L. I. Dd’ became 
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1819. became vested in her; and he, os her Administrator, wat 
entitled to it. 

. . • . * 
St. Babbe. Samud JS^omU^, and Mr. Roundly for tiie PlaintilTs. 

If the Power is not well executed, there is c)^ly a 
Tenancy in Ccanmon among the Daugliters. This will 
be compared to the Case of Appointments by Will; which 
are certainly void for the Es^cess beyond the Power; 
for Instance as to Interests given to GrancUchildren under 
a Power to appoint to Children: Grand-children not being 
Objectsofthe Po^wer: Alexander v. Ahafander(a); but tins 
Question has been decided in Langston v. Blachmore (b); 
and in Akxqnder v. Alexander the Master of the Rolls 
speaks to the same Effect (c): “ the Mother had a Power 
“ to do something similar to tliis, but iu^another Way; for 
“ though tliat Power would have enabled her for better 
" Advancement in Marriage to make a strict Settlement, 
“ that is implicitly contained in that Pow'er to limit any 
Share she thought fit to give for Advancement in Mar> 
“ riage in tlmt Way: but she has not taken that Method ; 
“ for she. has made a Disposition of it by her Will; and 
therefore it must correspond with every Circumstance 
“ in that Will.” 

This*^Question was also clearly decided in Rouflrdge v. 
Dor'ril (d) ; w^here Lord Alvanhy states as to tlio Aj)- 
pointment, made on the Marriage of Elizabeth Dorrily 
that, where there is a Power to appoint among Persons, 
capable of such Appointment, and they come in esse at 
the particular Times to make the Appointment gf)od, a 
Sum appointed, as in tlmt Case to the Daughter, ujxin 
Marriage, though modified with resitect to the Objects of 

(iJ) 2 res. jun, 357. See 
Pa^e 362. 


a) 2 res. 640 . 

Ik ^ 

fej 2 Fss. 642. 


the 
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the Morria^, is ft gobd Appointment, not ^ the Objects’ 
of the Msffriage, biit to the Daughter hersdf; jbd that Ap- wH' 

pointment was heW a good Appointment to her; though, if 
it had been done by Will, and independent Of any Mo^fi- ^ 

cation, introdiiced by iRlizabeth, the Daughter, it wotild 
not have*been good'; as the Husband, and the Children 
the Marriage bom after the Death of their Orandmother'/* 
were not immediate Objects of the Appointment. There¬ 
fore it was just as if it was appointed to her, and she had 
settled it so with the Husband. > . * 

That was precisely as Lord Hardwick consid^d it in - 
Lariffston v. Blacicnwre: but that was not, as RoutUdgc 
V. Dorrily the Case of a Marriage tlien in Contj^mplatitm, 
but a Provision fiw any Wife the Son might afterwarcfe 
marry, and Children by a subsequent Marriage* Thia 
therefore will be supported as an Appointment, not* 
to the Grand-crliildren, but to Mrs. WliitS herself: 
the Intention in her favor appearing upon the Deed; 
and her Children taking, not by direct Appiintnient^ 
but under a Modification of the Pro|ierty, letting them 
in, with tl»e Consent of their Mother, an immediate 
Object of tlie Power. That certainly could not be done 
bv WiU; as is observed in Alexander' v. Alexander; as 
that would l)e the sole Act of the Person having the 
Power; and the Interest would' be taken directly under 
the Ap})ointment by Persons, not Objects of it: but, 
where it is dune by Deed, the inimetli/Ue Object joining in 
the Act, and directing the Uses; all Objection isreirioved. 

From the Cases, that have lx*cn cited, Sullen (a) 
draws the same Corichision, that in K(pjltv a valid A]>- 
]>ointinent may be made to Persons, not ObjtH ts of the 
Power, with the Approbation of the real Object and, 
though the Instance he puts, of such a Settlement’ upon 
the Marriage of a Child, is not applicable to this Case, 

(a) Sugden. on Powers, 420. 

D d 2 Mrs. 
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Mi^TF^I^haiw^beenmaiTi^bef^ thisAppomtmenJj 
the Ciwe oi lam^km v. Blademoref which was upon a 
S<Bttkment not in Contemplation of Marriage, shews, th^ 
is no such Dusdnction. This will therefore be sustained/ 
as an Appointment substantially to the Daughter, a proper 
(Hiject of the Power; who, if,the Appmntment Ivid been 
made directly to her, might the next Day with her Hus« 
band have made this Settlement 


Upon the Construction of the Will however it is not 
to be c^eded, that Children only are the Objects of this 
Power f^e WcM-d “ Family'*’ extending to all Issue; 


Mr. Ric^rds, for Defendant, the Fathcr'Vif the Plain-. 
tifPs, who, as Administrator of his deceased Wife, had an 
Interest against them, but who hod joined in the Appoint¬ 
ment, declined arguing the Case. 

« 

Mr.Xaor^, and Mr. jETomc, for the Defendant Raiu 
dolph. 

This is clearly a Power to appoint among Children. 
The Conclusion attempted to be drawn from the acci¬ 
dental Introduction of the vague Wcard “ Family” sup¬ 
poses a Change of Intention, before the Testator came to 
the End of the Will; clearly in the former Pait pointing 
to Children: to which the Word “ Family,” as here used, 
must be considered synonymous; and the Court will not 
imply Contradiction from Expressions, that may be recon¬ 
ciled. 


As to the second Question, whether this is to be con- 
ridered as mi Appcnntment to a Child, or to Grand-chil¬ 
dren, the Principle of the Cases cited is, that the Appoint¬ 
ment was a direct Gift to^ the Child; who was competent 
j to make that Settlement,, carving out ol’ it an Interest for 

‘ die 
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ihe Children of that Chilci The Distmct^ of Cdole 
is, that the Daughter had not the Capacity of XBaMhg a 
Settlement; as this was not a present Interest, which die 
and her Husband might have settled, but an Interest in § 
Remainder, expectant on the Death of har Mother; 
which they were not competent to deal with. TKe Auttunr 
-of this Power expresses hisObject, personal to the Children, 
to secure their good Behaviour; and the Court wih not 
without(‘lcur Words extend it beyond the Reason assigned. 
The Interests are vested, .subject to bedevestedbyaproper 
Appmntniciit ; and this lnstr.ument cannot be separated; 
taking it first as an Appointment, and secondly as a De¬ 
claration of Trust 

Sir Samml RomUly in Reply observed, this was 
just such a Settlement as the Court would have directed; 
mid, though, it is true, the Wife had not the Powei* of 
making such a Settlement, if an Appointment had been 
made to her, the Husband could have done it * 

Th: Master qftlic Rolls (preventing farther Rep^.) 

The last Argument, that tlie Appointmeut :ind Settle¬ 
ment was all one Act, and could not be sepiirated, by 
considering it first as a good Appointment, and secondly, 
a Dixdaratiou of Trust, would have applied ef][ually in 
the Casescited; for there was no dirocl Appointment to the 
Child, and aftewards a Settlement: but it was one Act; 
putting the whole into Settlement at once by Consent of 
all the Parties. 



Why could not the Huslxind in tins Case uftake the Set- Ha^nd can 

tlement ? A Husband can dispose of sucli Property of his dispose of his 

Wife in Expectancy against ^very one but the Wife sur- * Property 

viving; and this is just such *a Scttlenvmt as the Court Expectai^by 

would have directed. The Question is, whether all Par- 

T. , .one bat the 

D a a ties wr • • 

Wife sarviTinf. 
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, tie«, jtueving any Power over the Fund, have not concurred 
ipijsposition of it. The. Wife could ipake Ap¬ 
pointment ; and the Husband could make the Settlement; ^ 
and he is a Party to the llecd. It falls precisely within 
the Principle of Routledg^ v. DorrU^ and Langston v. 
Biachmore> ** 


The Decree was made according to the Prayer of the 

Bill. 


Folls. 

1813. 

Feb. 17,18. PENNINGTON v. PENNINGTON. 


Construction ^NIR John Pennington^ Baronet, by his Will, dated the 
of a residuary © gQth of April, 1792, giving certain Annuities, which 
Berbe, as in. directed should l;e issuing out of his Manors, &c. 

situate in the County of York, subject thereto, devised all 

Words Estate Manors, &c. to Trustees, to the Use of his Son 
“and Effects” # Dord Muncastcr, and his Issue in strict Settlement, with 
Copyhold, not Bemaindersto hisSon Lmether Pennington and hislssiiein 
surrendered, in strict Settlement, with Reversion to tlio Testator’s right 
F avor of a Heirs for ever; and after giving some sjjecific Legacies, the 

younger Son, "VVill proceeds as follows: 
subject to 

Debts, the 

reciting, that ** Residue and Remainder of my 

the eldest Son “ Estate and Effects not hcroinl)efore by me disposed of 
“ after l^ayraent of my just Debts and Funeral Expences 
“ the due Payment vhereof I hereby charge all my 
itate and Effects as well real as personal and subject 

« thereto 


was provi^ 
f|rj ai}4j» 
Freeholi 

lata. 
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** tiiereto I give devise and bequeath the same and every ^1813. 

** Part thereof unto my tm^^nLowther PEsifSiaroii 

** Heirs* Eecxutors and Administrators according to the 
“ Nature of such residuary Estates having,^ready ampfy PuirafiNGros* 
provided for my said Son Lord Mtmcaater (»ii (£ my, 

** Estates in the several Counties of Ctmberlandt WgtU 
mareland, and Lancaster."^ 

The Bill was filed by a Bond Creditor, who was also 
one of the Annuitants, and a specific Legatee in the 
Will. 

The Master’s Report stated, tliat the Testator died, 
seised to him and Im Heirs of a Copyhold liState; which 
was not surreudere^to the Use of his Will; and therefore 
according to the Custom of the Manor descended to Lord 
MwiccLstcry as the eldest Son and Heir; and that the Tes¬ 
tator did not die seised of any other real Estate than that, 
which was devised, and limited in strict Settlement by his| 

Will. The Questions were, whether the Copyhold Estate 
passed under the residuary Clause toLorfjf/ter Pennington; 
and wliether it was the Fund, out of which tlie Plaintiff’s 
Debt was to be paid. 


^r. Richardsy and Mr. for the PlaintiSf: Mr. 
Harty and Mr. Roupelly fiw the Defendant Lowther 
Pennington. 


It cannot be contended, that the Annuitants, the specific 
Devisees, or those, to whom the real Estates are given in 
strict Settlement, ought to contribute to this Debt; which 
ought to fall m this Copyhold Estate, passing in Equity, 
tliough not at Law, under the residuary Clause. It ap¬ 
pears by the Master's Report, that the Testator had no 
real Estate whatever, except that, which he has linntod in 

D d 4 strict 
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ISIJ. strict Settlement. There » nothing, therefore, but this 
* FennInmoit. Copyhdki to satisfy the Wta-ds of the readuary Clause; 

2 ,. though if there hadbeen any FreeholdEstate to satiny that 

Fenmjhuton. Construction must have been diff(»rent. The 

Cases upon this Subject, v^hicdi are very numerous, 
establish this Proposition, that the Terms “ real ^state^ 
shall carry Copyholds, where there is no Freehold Estate; 
Bidlock V. BvModk (aRoss v. Ross (b), liJiell v. Beane 
(€), Byas V. Byas (d)y Lm/dopp v. RboraU (e), Drake v. 
Robinson- (^)i JvjM v. Pratt and Church v. Mundy 
(h). The Proposition, that the Heir shall never be dis¬ 
inherited but by express Words or necessary Implication, 
does not stand in the Way: the Testator having indicated,, 
that he had amply provided for Lord Muncaster; who was 
his Heir at Law; and the Languafjj^ of the residuary 
Clause being sufficiently strong to disinherit the Heir as to 
the Copyhold in Question. 

4 

^ If against an Heir unprtjvided for this Court will not 
supply a Surrender, it will for a younger Son, provided for, 
if the Heir also has a Provision. That a* Provision for 
the younger Son makes no Difference is expressly decided 
in Cook V. Arnhavi (i). 

Sir Samuel Romilly^ and Mr. Bell, for the Defendant 
Loi^ Muncaster. 

There is an evident Distinction between the Cases of 
Children and Creditors: in the former theFreehold Estate, 

(a)fi Fin. Ab*|)l. 19. (f) I P. Wins 413. 

(h) 1 Eq.pa. Ab. 124, pi. (g) 13 Fes. iffii, and 16 
*14 (Ed. 1739.) Fes. 390. 

( 0 ) 1 Fes.ilS. (h) 12 Fes. 426, and 15 

(d)^Ves,\^i. Fes. 396. 

{9) 3 Bra* C. Cn 18a (i) 3 P. Wms, 383. 

whatever 
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'whateverits Value, satiisfy t&e Intention; but as to the 1813. 
letter the , Amount of tlie Debts is to be considered in pro- 
vidi|ig a Tund for tlieir Liquidation (a). This is not the ^ 

of a Surr<|nder to be supplied for Creditors, the Pro- ikgtok 
perty, not specincally devised, being more than sufBcient to 
answer the Debts. The only Question is, whether the 
Testator has by the residuary Clause devised his real 
Estate; and if cannot be maintmned, that he has. The 
only Efiect of diat Clause is to bequeadi his personal Pro¬ 
perty to Lowther Pennington- The Expression the 
“ same and every Part thereof’’appliesonly to the “ Estate 
and Eifects,” die Disposition of whicli begins the 
Clause, and not to the Terms “ real and personal,” on 
which he had charged his Debts, Sec. ; an(^j|the Word^^ 

** according to the Nature of such residuary Estates'” were 
probably used without any definite Meaning. Thougli the 
Word “ Estate,” standing alone, has with reference to the 
Context, been held to carry real Estate, *yet, when 
coupled with “ Effects,” it has been always confined to per¬ 
sonal Property. The Argument, diat here is no real* 

Estate to satis^ the residu^y Clause, is opposed by the 
ultimate Reversion of die Estates, devised in strict Setde- 
ment. 

The Master qf the Rolls. 

This appears to me to be a plain Case. Tlie^Claiise 
1 agree, is to lie read with an Exclusion of the Pak*n- 
thesis; for die Words “ the same” refer not to “ ail niy 

Estate and Effects as well real as personal,” but to “ the 
“ Resitlue and Remainder of my Estate and Effects not 

(n) See as (o this Distinc. Church v. Mitndtf^ 15 Ves, 
lion Lorn C. Eldon s Judjj- 397, and the Cast s th^rc re- 
ment in Judd v. Prait^ 1 5 ferred to, of Byas v. Byas^md 
Ves. 39If the Arguinoat in f.,indopp r. Eborall. 

* “ hereinbefore 
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1815. “ hereinbefore by me disposed df.*” Stopping here, tliere 

Pbmni NOTON so™® Ambiguity from coupling the Word 

“ Estate” witli Eliotsbut upon the whole of the 
Pennington. Clause there is no fair Doubt of the Meaning; “ And as.to 
“ all the Residue and Remainder of my Estate and Effrets 
not haeinbefore by me disposed of afr^ Pajtaent of 
“ my just Debts and Funeral Expences, (with the Pay- 
“ meiit whereof I hereby charge all ray Estate and Effects 
“ as well real as personal) and subject thereto I give 
devise and bequeath the same and every Part thereof 
“ unto my said Son Ijmther Pennington, his Heirs 
‘‘ Executors and Administrators according to the Nature 
“ of such residuary Estates.” That is, he gives his re» 
siduary Estates, of different Natures. ^ The Devisee and 
his Heirs are to take some: the Devisee and his Execu* 
tors, others^ according to their respective Natures. He 
must have intended to include all, whether real or personal^ 
in this residuary Clause. 


Rolls, 

1813. 

Fe6. 15, 19. 

Defisp of Free¬ 
hold Estate in 


MAUGHAM MASON. 

« 

ARLES Pryor, being seised of Freehold Chambers 
in Lincoln'}i~Jnn, by his Will, dated the 16th of 


Trust to sell and March, 1774, devised tliem to Trustees and their Heirs, 


apply the Mo¬ 
ney towards Payment of the Legacies : the Residue of the personal 
Estate after Payment of Debts, Legacies, &c. upon Trust to convert 
all the said Residue of his personal Estate into ready Money, to be 
lai<l out in Freehold Property, to be settled. 


The personal Estate leaving a Residue beyond the Charges, the real 
Estate a resulting Trust for the Heir at Li»,w ; and charged with the 
I.byacies, not primaifly, but only Bfi an ausriiary Fund to the personal 
Estate. ^ . 


upon 



CASES IN CHANCEEY. 


411 


w 

upon Trust to sell, and to apply tlie Money orisuig by 
such Sale “ towards” Payment of the Legacies, by his 
WiU bc()ueathed; and the ilents and Profits thereof, until 
sold, to be applied to the same Uses; and oiler ^ving 
Two pecuni^y and some specific Legacies as to for and 
conceniiftg all die Rest, Residue, and Remainder, of his 
personal Estate of what Nature or Kind soever, after 
Paymeht. of his just Debts, Legacies, and Funeral Ex- 
pences, he bequeathed the same unto bis Trustees, their 
Executors Administrators and Assigns, upon Trust to 
convert ah tlie said rest and Residue of his personal 
Estate into ready Money, and to lay out die same in the 
Pvrdiase of Freelu^d Property; which tire Trustees 
were to setde during die natural Life of thei Testator's 
Niece CccUutf the Wife of John Mauffham, upon Trust 
for her separate Use, with Remainder to her Sons in Tail- 
Male in strict Settlement and Remainders over. He ap¬ 
pointed his Trustees Executors. 

The Execute's paid all the Debts, Fqneral Expences, 
and Legacies, out of the personal Estate; pot making Sale 
of the Chambers; and leaving a Surplus of £580 Stock, 
the Residue of the personal Estate. 

The Plaintiff, the Grandson of Cecilia MaugluAn, de¬ 
ceased, claiming under the Limitation to her Sons in Tail- 
male, filed the Rill; praying, that die Freehold Chambers 
might be sold; and the Prcxluce together with die £580 
Stock laid out in die Purchase of Lands, to be settled 
according to the directions of the Will. 

The Heiress at l4aw of the Testator' submitted by her 
Answer, that, if the Court should be of Opinion, diat 
die Freehold Cliambers were, liable to make good the 

Legacies, 


Maugham 

V, 

Mason. 
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I ' I8t3. 

Mauouam 

,■ f 

' V. 

Mason. 


< 

Legaeiesy they ivWe^Hablconly to the Extent of theBefi- 
eiency of the persmiisll Estate;, and if such Freehpld Estate 
hvos primarily liable to pay the Legacies, then sheckimcyl 
to be entitled to the Surplus. 


'Mr. Richards, and Mr. Lovat, for the Pltunti^. * 

■ There are Two Questions: iirstj whether the Chambers 
are not converted out and: out into' personal Estate • S0““ 

jsy, * 

condly, whcther the ChatfibCTs are not primarily Uahle to 
pay the Legacies. • With respect to the first Point, this 
is not a Question between the Heir, and the next of £^, 
but Iwtween the Heir, and the residuary Legatee: a Dis- 
tinedon, eK]:^ssly taken in the learned Ailment of 
Aclcroyd y. Smithson (a) founded in the Difference be¬ 
tween tlieCase of Intention aj^iarent, and the Absence 
of Intenticm. 


Secondly, this Testator, as in Hancox t. Abbey (bj, 
clearly indicates, that the Chambers should be the first 
Fund for Payment of his Legacies; and Uie Introduction 
of tlie Word “ Legacies” in the residuary Clause is not 
inconsistent with this Construction; proceeding on the 
Presumption, that the Produce of the Chambers might 
not bf sufficient. There is no Pretence for considering 
this^a Charge upon the Chambers merely to supply the 
Deficiency of the personal Estate: it is both in Terms 
and Substance a Devise in the first.Instance to pay the 
Legacies: and though the Testator uses the Word 
“ towards” his Meaning is “ in” Payment If any Re¬ 
liance is placed on the Word “ personal” in the residuary 
Clause, that Word is to be found also in MdOjodxvr v. 

(aj \ Bro. C C. 503, see (bj 11 Fes, 179. 
particularly 507 to 512. 


Mallabar 
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MiiMoSmo' (a)f and in Iht^our v. Mattemue (b); as appaws«v 1813. 
by the Register's Book (c); and that Will Had no siicli ^ 

.Wordsas ‘‘and Perfomiances of my Will,” or any other 
Expression more favourable to the residuary Legatee. So Mason. 
the Words “personal Estate” in the residuary Clause of 
this Will ^ust ,be understood not merely the personal *^ 

Property in a strict Sense, but as comprising also the,'' 

Produce of this real Estate. ' , ' 

Mr. Lectchf gpd Mr. Wingfield, for the Heiress at 
Law. 

If any Distinction really exists ^between the Cases of 
next of Kin and residuary Legatee, cohteiaimg with tlie 
Heir at Law, it is difficult to assign'a ReasohJ[w^it;jt^.t 
will be satisfactory and consistent with the settled Rule, 
that the Heir shall never’ be disihheiiited biH by express 
Words or necessary Implication. The Cases of MaMcAar 
V. MallcAar and Durou v. Motleausc' turned upon the* 
peculiar Expressions used in those Wills; creating a cork- 
pleat Couversibn out and out, turning the Whole into per¬ 
sonal Property; and the Word “Residue”, therefore, 
applied to both. This Charge on real Estate, merely 
“ towards” Payment of the Legacies, f^ls under the 

common Principle, that a Gift to a certain Exteht, not 

* » 

(ft; For. 78, thi reof, and thrreout to pay 

(6) I Pe«. 330. all the Testator’s Debts and 

(c) Mr. Lovat stated this Funeral Expences and the 
Will fl ora the Book Legacies and Gifts by the 

thus: The Testator gave all said Will given, and place 
his real and per onal Estate out and invest the Residue of 
(by the Description of all his his “ Pcitfono/’^Estate upon 
Ijands, TenenieiiCs, and Here- Securities, and divide among 
ditameiits, Stock in Trade, V'veral Persons.—Reg. Lib. 

Debts, &c.) to Trustees upon 1*749, Book A. Fol. 253. 

Trust to sell and dispo^^e , 


exhausting 
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ISU. 

Maciguam 

V, 

Mason. 


exhausting the whole beneficial Interest, leaves a resbitiii^ 

Trust for the Heir at Law CaJ. The real Estsite is not 
_ « 
primarily liable. The Case of The Duke ^ Ancasl^r w 

Mayer (h) has settled, that a mere Charge on thte real 
Estate will not exonerate the personal Estate; ^hich is 
not exempted, but only receives Aid from the real Estafte. 
The Words of this Will are not stronger; and call for no 
different Construction. Another settled ’ Rule is, that 
where there is a Charge on both Funds, the real Estate 
shall never be held primarily liable; exempting the na¬ 
tural Fund, the personal EsUite. In Hancox v. Abbey the 
general Rule was admitted; but that Case was taken out of 
it by the Intention indicated aato the £2000. 

Mr. Richarde^ in Reply. 

There is ,a solid Difference between the Cases of the 
next of Kin, and the residuary Legatee, conflicting with 
Ahe Heir: the residuary Clause raising the Inference, 
which the other Case wants, that the Heir w'as disinherited. 
The intention, clearly indicated, must, as in Mallahar v. 
Medlabiir and Durmir v. Mottcnu.ry give the Surplus 
to the residuary Legatee: but taking this not to be a Con¬ 
version out an3 out, it is a Devise for a particular Pur¬ 
pose, and within Hancox v. Abbey. 

f • 

The Mastee of tlie Rolls. 

Two Questions were made in this Cause: first, whether 
the real Estate is not so absolutely converted into personal 
as to pass by the residuary Clause under the Denomination 
of pei'sonal Estate: secondly, whetlu'r, ij‘ it (loes not so 


' fti) Scp Rill V. Cock, Ante, 
173, ami Kivg Denison^ 
AntCf I. 


(a) 1 Bro. C. C. 434. 


pass, 
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po^, it be not at least the primary Fund, out of which 
the Legacies are to be paid. 

p 

• 

The Testator directs his Trustees to sell his Chambers, 
the only real Estate he is stated to have had, and to apply 
the Monc^, arising by such Sale, towards Payment of tlie 
Legacies by his Will, bequeathed. , Stopping here, it 
would be impossible to contend, that what remains after 
Payment of the Legiicies, would not be a resulting Trust 
for the Heir; no Disposition being made of the Surplus 
Produce of the Sale after Payment of the Legacies; and 
nUPurposc being expressed, for which liie Sale is directed, 
beyond Payment of them. 

The Testator then gives some specific Legacies of Stock; 
which of cfmrsc cannot be the Legacies, to whish the Pro¬ 
duce of tlie Sale of the real Estate is to Ije applied. 
There are only Two pecuniary Legacies; one bf jfilOOO; 
and Twenty Guineas to one of his Executors. Of Two 
Stock Legacies, given only for Life, he directs tlie Trustees 
upon the T)cath of each Legatee to sell the Capital; and 
to lay out the Produce in Freehold Lands and Tenements, 
to be settled to the same Uses as the Lands afterwards 
directed to be purchased with the rest and Residue of the 
personal Estate. The residuary Clause is thus expressed: 


1813. 

Mauou.w 


V, 

Masom. 


“ And as, for and concerning, all the rest. Residue, 
“ aii<l Remainder, of iny personal Estate of whatNatuje 
‘ or Kind soever after Payment of my just Debts, Legacies 
“and Funenil Expences,” be bequeathed to his Trustees, 
iJieir Executors, See. upin Trust, to convert all the rest 
and Residue of his personal Estate into ready Money, and 
to lay out the same in the Purchase of Freehold Property; 
which the Trustees were to settle; and then he proceeda 
to declare the Trusts. 


The 
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1813. 

Mauguim 


V. 

Mason. 


The Observation is perhaps minute, that tJie Money,! 
produced by the Sale of the real Estate, could not with 
propriety be spoken of as per8on£d Property to be con¬ 
verted into Money: at mcMit however tliis is a general 
Eequest of the Residue of his personal Estate; and the 
Question is, what was meant to be included lAider that 
Properly no- description. Properly speaking nothing is the personal 
thing is the per- Estate of a Testator, that was not so at his Death. He 
sonal Estate of may certmnly so express himself as to shew, that sorae- 
a Ti-stator, (hat thing else was intended; but, where there is nothing but a 
was not so at Direction to sell Land, with Application of the Money to 
his Death: he a pai'ticular Purpose, and a subsequent Bequest of the 
®iay so ex- rest and Residue of the personal Estate, I know of no 
press himself Case, in which it has been held, that the Surplus, after 
the particular Purpose is answered, forms Part of the 
personal Estate; so as to pass by the residuary Bequest. 
The mere Disposition of the Residue of personal Estate 
can never‘solve the Question, what is personal Estate, 
nothing but a rpjj^ j^^y be so conceived as to shew the Sense, in 

irer ion to those Words are used : hut here is nothing more 

than those Words, unaccompanied with.any Thing ex¬ 
planatory of the Sense, in which they W'ere used. 


as to shew 
something else 
intended ; but 
where there is 


sell Land with 
an Application 
of the Money 
to a particular 
Purpose, there 
is no Instance 


It must therefore he contended hroadlv in this Case, 
that, jyherever a Will contains a Direction to sell real 
of holding the Esta,te, and also a risiduary Bequest of jiersonal Estate, 
Surplus, after there can be no resulting Trust for the Heir, 
that Purpose 

The Cases of Malktbar v. MaUabar (a) and Durour v. 
Motteaux (h) have never been understood to establish any 
such Proposition. In the former, though those two Cir¬ 
cumstances concurre<l, they were not relied upon eitht'r in 
the Argument or the De^sion. Lord Talbot at tir.st re- 
■«orted to parol Evidence; but afterwards, thought, the In¬ 
tention might be satisfactorily collected from the Will itself. 


answe^rf^d, (o 
form Part of 
the personal 
Estate, so as 
pass by the re 
siduary Be* 
qhest. 


Ca ) For , 7S. 


('•J I J'es. 320. 


Durour 
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Durmr Mottemi^ does not perliaps furnish so 
strong an Indication of Intention. From the little Lord 
Hdrktncice is rcp6h^ed to have stud it is difflciilt to a^ 
certmn, ftdih ^hat EjtpresMons he inferred, that by the 
DesinptSoh of all his personal Estate the Testator meant 
to includo every Thing in the ttesidue. If any Stress 
is to'be laid upon the Word ail,” that Word does not 
<xM;ur here: but that Decision is generally accounted for 
by the particular IV^anner, in which the Sale Was directed, 
and die Circumstance of the Testator’s liaving blended 
together the real and personal Estale.s in one Gift to 
Trustees, to sell tlie whole with his personal Estate, &c. 

The blending the two Estates together has always 
been considered as furnishing an Argument for flic entire 
Conversion of the real into pci’sonal: an Arguinwit, which 
is wholly' wanting in this Case. It was obsen-ed (by Mr. 
Lovat) that this Circumstance cannot be consider6d as very 
decisive of the Intention either Way; as though fliey 
were blended together in Ackroyd v. Smithson (a), yet 
flie Heir succeeded in his Claim. There the Question was, 
not, whether the Testator meant to dispose of real Estate 
as personalty; for he had done so in express Terms t, but, 
whether it was to be converted for any oflier PurjKise ihan 
the proeiNe l)ispc,sition expressed. That Case dctjdes, 
that it is not in every Instance, where the Estates are 
blended, that the Heir is excluded; but not, that without 
that Ciicin'istMiice, or sonic c<|uivaletit Indication of J»i- 
leiition, the Claim of the residuary Legatee can prevail. 
The Want of a Circumstance may be very material in tlie 
one Way ; alfliough the Existence of it would not be de¬ 
cisive in the <»ther. 1 can find notliing in this Will, tliat 
fin lishcs a sufficient Indication of the Intention of the 
'i'e.stutor to make an absolute Conversion of his ival into 
personal Estate. 


1813. 

Mauouak 

V. 

Mason. 


Voi.. I. 


(<t) 1 3ro. a C. 503. 
Ee * 


As 
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1813. 

Madoham 


t). 

Mason. 


As.to the other QuesUon, t do not see, how itcan pos¬ 
sibly bear an Argument: so numerous arc the Cases, in 
which much stronger Words have been held insufficient to 
exempt the personal Estate, or to make the real piimarily' 
liable. Some Stress was laid on the Circumstance, that 
it is towards tlie Payment of Legacies only that the Pro¬ 
duce of the real Estate is to be applied. From a Direc¬ 
tion to pay a particular Debt, or a particular Legacy, in 
Ccmtradistinction to other Debts and other Legacies, die 
Argument, used in Hancox Abbey (a), may fairly 
enough arise, but where it is to pay Debts generally, or 
Legacies generally, there is no room for its Application. 
Although in the subsequent Part of his Will the Tes¬ 
tator gives Qnly Two jiccuniary Legacies, of any Amount, 
yet if he had given ever so many, diey would all have 
been equally charged on the real Estate: but charged 
in Aid of the Personal; and not in Exclusion of it, or in 
Priority to it. 


Upon both Points therefore my Opinion is in Favour of 
the Heir at Law. 


The Bill was dismissed without Costs. 
* 

(a)\lFes.\70. 


LOllD 
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LORD MILSINGTOUN v. EARL OF PORT- 

MORE. 


1813. 

Lincoln’s 
Inn Hall* 
Feb. 42, 


T he Plaintiff having obtained an InjuncUon with- The Right to 
out sending the Defendant with a Letter Missive the Letter 
and Office Copy of the Bill, a Motion was mailc to dis- iVlissive and 
M)lve the Injunction; or that the Plaintiff might be direct- Copy of the 
ed at his own Expence to furnish the Defendant with an dill is Privilege 
Office Copy of tlie BUI. Peerage, 

not of Parlia. 


Mr. Hart, Mr. Leach, and Mr. Hall, in support of ment: atlarh- 
the Motion. ing the re fore 

to all Scotch 

The Defendant is not bound to put in an Answer, until and [fish Pteri, 
he has been served with a Letter Missive, and sin Office Injinn iioti 
Copy of the Bill; and this Injunction having issuf'd with- ffi**refore, or 
out either is a Nullity. other Process, 

not so accom- 

It may he questioned, whether tliis is not a Broach, of paoied, is in. 
Privilege. The Privilege of Peerage, liinUed as it Is by ell'ectual. 
modern Statutes f'aj, still requires, as an ;ndisi>ensihle 
Condition, Service of the Letter Missive, ainJ Casriy of 
the Bill, accompanying at lea«t, if is 't pretediug, any 
Order of the Court; and in this Bt;..pf<t there ii n*> llis- 
tlnction between an E7iglish and a ytotrh Peer: the 
Privilege attaching to the Defendant as a Peer; not as a 
Member of the Upper House of }*arliameijl. Jiobimon 
V. LordRohehy (b) hasdecided, that Irish Peers, with the 
I’.xeeplion of those in the House of Commons, are en¬ 
titled to every l*rivilegc of tlie Peerage, except that of 


(a) Stat. 12 and IS Will. (b) 8 Ves. 601. t 
3. c. S. Stat. 11 Gee, 2. 

C.24. 


£e S 


sitting 



m 

Lord 

Milsingtoon 

o> 

Earl of 
PoRTMORE. 
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I 

sitting in the House of Lords (a): and therefore to the 
Letter Missive. 

9 , 

I 

Sir Samuel RomUly, for the Plaintiff, said, the Ap- 
, plicadon in So6i.neon v. Lord Rdkeby was not opposed: 
and Orders had been frequently made, that upon the Ser¬ 
vice of an Injunction on a Peer a Letter Missive should 
accompany it 

The Lord Chakcellob. 

This is Privilege of Peerage, not Privilege of Parlia¬ 
ment. In this Respect therefore there is no Distinction, 
between Englishy Scotchy and Irish, Peers: all being en¬ 
titled equally 1x> Privilege of Peerage; though only tliose, 
who are in Parliament, can have Privilege of Parliament. 
In both the Acts of Union the Peers in Parliaments, the 
16 and the 48, have the same Privileges as the RngUsh 
Peers; with the Exception of those who did’ not take the 
Qaths: with regard to whom there was a cHinsidcrable 
Question as to their franking. 

If they have the same Privilege of Pc'crage, though 
not of Parliament, what is their I'rivilege as to this Ques¬ 
tion ? With regard to that I am lx>und to consider cverv 
Peer entitled to tliis Privilege, who does not, as many do, 
voluntarily waive it. The Question then is as to the Eflec t 
of the Injunction. I doubt, whether it has any yaJidity, 
unless accompanied with the Letter Missive and a Copy 
of the’Bill. -I will consult the Jifaster of the Rolls upon 
it: but at present I think I ought not to make the Order; 
conceiving the Injunction to be good for nothing. If a 
Peer is entitled to an Office Copy of the Bill, and insists 
upon it, I do not st?e, how this Court can make any Pro¬ 
cess effectual against him, until tliat is done. I had taken 


it. 


(a) Sec Slat. 39 and 40 Oco. 3, c. 67. 
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it, that this Practice was much older than the Statute of 
Willuim 3. The Letter Missive and Copy of tlie Bill I 
ttike to be very ancient. There is one Instance of it in a 
very early Stage of the BamJbury Case. 


1813. 


Sir Samuel Romillyi for the Plaintiff, then waived the 
Point; and consenti?d to serve a Copy, 


Lord 

MlLSlNOTOUK 

V. 

Earl of 
PoRIUOBE, 


BeS 


WILKINSON 
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Before 
The Lord 
Chancellor 
1812, 

With th« Judges 
Feb. 25, 26. 

1812, 

June 15. 19. 

26. 29. 

1816, 

Feb. 10. 

March 1. 

April 13. 

Under a Ue Mansion at Caatlc Head, and declaring, that 

Ti&e ny a mar- ^ . • v 

Tied Man, hav- Devise, together with the Annuity given to her, was 

ing nti li giti- to be taken in lieu of Dower, and giving her an Annuity of 

mate Children, 4^500, charged on liisreal Estates and Iron Works therein 

**Jo tlio CliiJ- after devised, and also ji^ving her the Use of his House- 

■ (In i. which I (ioods, &c. atliis Mansion at Oistle Head, proceeds 

“ ““J’ '*>' as tbUows: 

A. and liv- 

** ing at niy 

“ D< 

natural Ciiil. 
dren, w^lio had 
acquired the 


WILKINSON V. ADAM. 

The Lrnrd Chancellor. 

Sir Alexander Thompson, Baron. 

Sir Simon Le Blanc, > _ . 

, y J UStlC(^S. 

SirViCAEY Gibbs, j 

JOHN Wilkinson by his Will, dated the 29th of 
November, 1806, devising to his Wife Mary Wilkinson 


a 


« 


(t 


“And from and after the Decease of my srid Wife I 
give and devise unto Ann LeTeis (who now lives with 
me) during the term of her natural Life provided she so 
hjiig continues single and unmarrit'd but not otherwise 
liiputatlon of tcjjjj tha/. niy said Mansion House at Crt.¥^/c ATcad with 
being his « t]ie.,A}>lHiiienances. Also I give and devise to the said 

Children by Lezeis (subject to the Proviso aforesaid) the Use of 

her before iijo 

Date of the Will, entitled, as upon the whole Will intended atid suf«.< 
ficiently described ; rejecting, as a Description of the Devisees, Passages 
in a written Book, unuttested; of whicii Probate was admitted under 
a Relerente in tlie Will to “ the Observations and Directions, which 
I shall leave in a written Bank.” 

Whether, if there were also legitimate Children by the same Mother, 
they could take together under the same Description, and whether 
future illegititnatc Children can take under ghy Description in a Will, 
Quare. 

“ all 
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** all my Household Gmxis, Plate, Furniture, and other 
** Cluvttels of what Kind soever, being at my Mansion 
House at Castle Head aforesaid for her Life "which 
“ Devises are for the separate and pec-uliar Use Benefit 
and Enjoyment of the said Ann Lewis during the Term 
“ and on the Proviso aforesaid and are to be. looked ujx)n 
“ as entirely distinct from and having no Reference to the 
“ joint Trust wlierewith she is hereinafter intended, to be 
“ invested by this my Will.” 


m 

]8l2d3. 

WiLKiaioii 

o. 

Adam. 


The Testator then devises all his real and personal Pro¬ 
perty (except what he had before ^ven to his said Wife 
and Ann for tlieir respective Lives) to the said Ann 
Lewisy James Adam, William Vaughan, Cornelius Rey. 
7iolds, and Samuel Fcreday, for Thirty-one Years, to com¬ 
mence from Ins Decease, upon several Trusts; the last of 
which is to purchase Land.s of Inheritance: JLo be limited 
during the Term of Thirty-one Yeai's to such and the same 
Uses, and ujxm the same Trusts, with tliose of the Tcs« 
tatoris estate of Inheritance, thereby devised to them in 
Trust; and Ife tlien pnxieeds in the following Words: 


“ And from and after tlie expiration of surii Term to 
“ the Children which I may have by the aforesaid Ann 
“ Lewis and Ining at my Decease or Iwrii witfiin Six 
“ Months after equidly tobedi vided between such Children 
“ and tlieir Heirs Share and Share alike and if hut onesuch 
“ Child to such only Child and his or her Heirs for ever; 
“ and if no such Child or Children be living at my Death 
“ or b<jrn within Six Months after niy Decease, as afore 
“ said, to my Nephew TJaymas Jones and his Heira for 
“ ever; and if the said Thomas Jones sliall at the Time 
“ of such Purchase be dead, in that Case to such 

“ Person as shall be the Heir of the said Thomas Jones, 

• ^ 

“ and to his, her or their. Heirs for ever;” and after the 
Expiration of the said Terpi of Thirty-one Years he 

E e 4 deviac<J 
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1812»13* devised all other his Estates, &c. in the following 
Words: 


WiLXiasoN 


V. 


Adam 


<( 


<( 


(( 


(( 


t; 






To the Use and Behoof of the Child or Children 
“ which I may have by the said J?m Lewis as above 
** mentioned to be divided equally between them Share 
“ and Share alike, and his, her or their Heirs for ever; and 
in Default of such Child or Children bom to me as 
“ aforesaid, then to the Use and Behoof of my said 
Nephew Thmias Jones and his Heirs for ever provide 
he or they do take the name of Wilkinson; and in 
case I leave any Child or Children by the said Ann 
Lc7cis then I give and bequeath to my said Trustees for 
each and every such Child per Year during Uie Conti¬ 
nuance of the said Term of Thirty-one Years such a 
Sum of Honey as tliey or the majf)r I'art of them in 
“ their Discretion shall think adequate and sufficient for 
“ the Sup}x)rt Maintenance Education and bringing up ijf 
“ such CjiiJd tir ('hildren uhich I may have by the said 
“ Ann Lewis as aforesaid during s<i long of the said 
Term us he she or tlicy may happen to live but not to 
“ exceed the Sum of in each Year for each and 

every such Child or Children; and it is my Will and I 
do hereby expressly limit give and appoint the said Sum 
“ of i?200 per Year to the said Ann Lewis for her own 
pecidiar and separate ITse for her Care Management and 
Guardianship of the said Children during such Time as 
she continues such Guardianshi]>; and I charge my 
Estates with tlie Payment thereof accf>rdiiigly.” 






<( 


(( 


« 


After directing, that hisTrustees should at theExpiration 
of the said Term of Thirty-one Years, render an Account 
to the Persons then entitled in Reversion or Remainder to 
liis several Estates of Iidieritance so devised or purchased, 
and as^n and deliver his Leasehold and personal Pro¬ 
be proceeds thus: 


“ And 
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And it IB my Will and I du hereby direct that im> 
“mediately after the Expiraticm ot‘ the said Term of 

Thirty-one Years all my real and jiersonal Estate and 
“ Effects not hereinbeflire by this my Will otherwise dis- 
“ posed of shall be vested in the Child or Children which 
“ I may *have by the said ^nn Lewis as above-mentioned 
“ (except such Part thereof as is before devised to the said 

Jmi Lewis for her own Use during her natural Life 
“ and continuing single and unman ied) and his her or t^eir 
“ Heirs for ever Share and Share alike and in Default of 
“ such C:7hild or Children bom to me as aibresaid then the 
“ same to vest in the said Thomas Joms his Heirs Exe- 
“ cutors Administrators and Assigns to his and their owu 
“ Use upon the condition aforesaid And it*is my WiU 
“ and I do hereby farther direct that immediately on the 
“Decease or Marriage of tlie said Ann I^ewis (w’liich 
“ shall first happen) the Mansion House at Castle Head 
“ and also the Household Goods and Furniture so de- 
“ vised to her as aforesaid shall vest in my said Child or ^ 
“ Children born to me by her as aforesaid ec{ually between 
“ tliein and in Default of such Issue tlien to the said 
“ Tlimnas Jtmes his Heirs Executors Administrators and 
“ Assigns upon the Condition aforesaid.”” 

The Testator then ap]K>inted Ann Lexvis Executrix, 
and his other Trustees Executors of his Will; and haying 
directed the Legacies, in a Schedule, annexetl to his Will, 
to Ik) paid, requests, that his Body may be privately in¬ 
terred in his Garden at Cattle Head in a Place, prepared 
for tliut Purjxise, or within a Building called tlie Chapel at 
Brymho, or in his Garden at Bradlcij, “ in such Manner 
“ as is clirected in tlie Book hereinafter referred to, and at 
“ the nearest of the said Places where I shall happen to 
“ die. Ijostly it is my earnest Wish and Desire Uiat the 
“ Observations and Directions, which I sliall leave (in a 
“ written Book) lor the better Improvement of my Estates 

“ and 


ISIS. 

WlLXlMSbW 

r. 

Adam. 
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181)-13. “and caiTying on the different Works as well as other 

Wilktnson ** Matters be followed and attended to as much as if they 
o. ‘‘were inserted in this mv Will.” 

A»ah. 

The IVill was re-published on the 26th of March 1807, 
and the 5th of January^ 1808: in each Instance in the 
Presence of Three subscribing Witnesses; and on the 
latter Occasion, he added a Codicil; directing that the Term 
of the Trust should be for Twenty-one Years from his 
Decease instead of Thirty-one Years. 

On the 6th of January^ 1808, the Testator added 
another Codcxil substituting William, Smith in the Place 
of Reynoldfi as a Trustee and Executor; and at the 
same Time he re-published his Will; in each Instance 
stating, that he re-published “ the Contents of this and 
“the preceding” Eight or Nine Sheets as and for his 
last "Will and Testament. 

r 

The Testator died in Jw/y, 1808; and upon his Deatli a 
Manuscript Hook w'asfoii nd; containing with agreat V ariety 
of other Matter Eight Entries, not attested so as to pass 
real Estates, but which were proved in the Prerogative 
Court of Cantcrlmry as testamentary. Some of those 
Entrief were os follows: 

“ Register of my Children by Ann Laois which for 
“ more certainty is entered by John Wilkinson; Mary 

Arm, liorn 27th, 1802, about Eleven o'Ckxk; 

Joninn^ born Auj^iist 6th, 1805, about Pour o’Cltxtk ; 
“ Jahn^ born Oc’xjber the 8th, 1806, Half past Eight 
“ o'clock in the Morning.” 

! Bradlrf/^ Min-rh HGth, 1807. IVhoreas in my last 
ft^^ill and TcMament re-piiblislu'd this Day it is limited 
“ tJiat tile Child or Children which should be entitled to 

“ C'o-sliaves 
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** Co-sliarcs of my Estate real and personal as is more 
“fully explained there should be bom to me of tlie 
“,Budy of Ann Lewis within Six Months of my Decease. 
“ Now I do hereby declare that such Limitation as to 
“ Time should not operate absolutely to the Deprivation 
“of any Child or Children which may be bom of the 
“ Body of the said Ann Lewis witliin the utmost Bounds 
“ (after my Decease) prescribed by Law for Gestatipn 
“ and I therefore hereby authorize my said Tmstees to 
“ make such Provision for such Cliild or Children,’ if any 
“ such there be, as they or the major Part of them may 
“ think right according to the Circumstances of the Case; 
“ and farther least Doubts should arise as to tlie Expres- 
** sion * Children bom to me by the said Anfi Lewis' I 
“ hereby declare that my Meaning is to include a Daughter 
of said Ann Lewis called Mary Ann, now about Five 
“ Years old, anotlier Daughter of thesaid AnnLeicis called 
“ Jmina, now alx>ut Two Years old, and a Son of the said 
“ Ann Lewis called John, about Six Months old; and 
“ farther; whereas in my said Will it is expressed that the 
“ said Ann Isijvis should have for her own peculiar and 
“ proper Use during the Time of her Guardianship 

“ of ray said Child or Children my Intention was and is 
“ that such Annuity should continue to her during her 
“ natural Life provided she remains so long unmiuTLed in 
“ the same Manner as my Bequest to her of my Mansion 
“ House and Appurtenances at Castle Head and t>n pre- 
“ cisely the same Conditions; my Ideabeingat the Time of 
“making my Will that she shotild l)e considered the 
“ natural Guardian of her Children during Lile. This 
“ Explanation is therefore giA en to prevent a different 
“ legal Construction being put on that Term of £xprcs> 
“ sion.'" 

“ Bradky, 4th June, 1808. Memorandum. Whereas 
“ in my lost Will and Testament duly published mention 

'IS 


181^.13. 

WlLKINBOK 

• 0 , 

Adam. 
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is lOade of Arm Lewis as the Guardian of my Children 
“ by ]j.er t]ip said A?m Lezmsy which ExpreasioD is only to 
“ be understood as a Mark of my Regard for her ‘and 
“ Wish that such Children should not be taken from her 
“ during their tender Age for any Purpose^ but that of 
Education, nevertheless my Intention and Will is 
that in all Things of Importance and particularly in the 
“ Education of such Children described by the names of 
** Mary Ann^ Jonina and John, or any other Children 
** which may be born of the Body of the said Ann Lewis 
“ as in my Will particularly described the Direction and 
“ Managenientshouldbe in ray said Trustees, the Survivors 
“ of tliem, and of such new Trustees as may be appoint- 
“ ed pursuant to my said Will and may clicxMse to act, any 
Thing ill my said Will to the contrary in anywise not- 
“ withsfanding; and fartlier, I hereby express my Will 
“ and Desire that my said Children may assume and take 
“the Name of Wilkinson in addition to their present 
“ Name of Lewis, and that my Trustees would take such 
“Steps for that Purpose as may be requisite; and 
“ whereas, in my Will I have mcntioiied that after ray 
“ Decease my Body should be buried at Castle Head, 
“ Bradley or Brjfznho, or such of those Places as I should 
“ liapjien to lie at or nearest to the Time of my Decease, 
“ it* is not to be mulerstood that T hereby determine the 
“ filial Place of tlepositing my Corpse; butjf' I do not die 
“ at Castle Head my Body in one of the Iron Cases pro- 
“ vided for that Purjxise shall be removed thitlier by the 
“first convenient GpjKirtunity there to remain.'"—Signed 
“ Jb/ot WiUdnsfm '' 


The 'f'estator'*s Wife, who died in his Life-time, in 
December 180(), having never had any Children, he 
left Mary Arm and Eli^a Wilkmson, the Children of his 
l^ulher, his Co-heiresses at Law; and his Nephew and 
.Dev isee Thomas Jones i who took the Surname of Wil¬ 
kinson, 
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yiniohi aiiid filed the Bill; alkdging, that Ann Lewis was 18I;®*13. 

never MarHcd to the TcslAtor; and any Cliildron she had jqu 

bydnm ille^thnatc; and praying, diat the Will and p. 

Two Codocils may be established; and the Trusts Adam. 

thereof carried into Execution: that the Trustees may be 
decr^ to'convey to the Plaintiff and his Heirs the real 
Estate of the Testator, subject to the Estate and Interest 
of Anfi Lewis; &c. 

The Trustees by their Answer alledged, thatlihe Testa¬ 
tor previously to the Execution of* his Will at Three se¬ 
veral Times caused to be written in a certain Book certain 
testamentary Papers, containing Directions for the Im¬ 
provement and Afanagcmcnt of his Affairs ailer Ms Death; 
and on the Day of the Date of his Will he wrote another 
testamentary Paper in such Book; which Four testa¬ 
mentary Papers were proved in the Ecclesiastical Court 
as Codicils; tliat by his Will be referred to such written 
Book : that he left Three other Codicils in suejh Book; 
the first made s(x>n after his Will: the second liearing 
Date the SCth of March 1807 : and the third dated the 
4th of January, 1808: all which together with another 
Codic il, dated tlic 81st of January, 1808, written in such 
Book, had l)een pn>vcd in the Ecclesiastical Court; that 
the Testator acknowledged Mary Ann Wilkinson, Jonina 

Wilkinson, and John Wilkinson, to be his Children; and 
^ ^ • 

frequently declared, that he had provided for them by his 
Will as such. The Defendant Ann Lewis stated, tliat slie 
coliabited with the Testator for many Years previous to 
and at the Time of his Death; and their Cohabitation 
was well known to the Testator’s Wife, while she lived; 
the Testator being very desirous of having Children of liis 
own, to whom he might leave his Property; and not ex¬ 
pecting any from his Wife: that during such Cohabitation, 
the Testator had Three Childf^jn by her, now living: 
namely, Mary Ann Wilkinson, born tlie 27th of July, 

1802, 
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181^.13. 180S, at the Testator’s Dwelling-house at MraBhey: 

WiLKiNsow Jonina WllMnson^ liom on the 6th of August,, 1805, at 
the Testator’s same DweUing-house; and John WUkinson^' 
Adam. October, 1806, at the same House; ad¬ 

mitting, that she never was married to him; that he always 
acknowledged them as his Children by her; and usually 
called them by his Simame; by which they went; and they 
were looked upon by all Persons, acquainted with them, 
as the Testa|pr’s Children by her; that they were brought 
to and placed at bis Table; and were always maintained 
and educated at his Expence, as being his Children. The 
Answer submitted, that the said Three Children, bom 
before the Date of the Will, had, when his Will and 
Codicils were made, acquired Names of Reputation, and 
also the Reputation of lieing the Children of the said 
Testator by Lc7vis: that, having acquired .such Names 

and Reputation, and being also sufficiently designated in 
his Will and Codicils, they fell within the Description in 
• his Will; or were to be considered as the Persons thereby 
intended; and that they were entitled to all his real and 
personal Estates, except what he specifically disposed of 

Another Manuscript Book was found among tlie Testa¬ 
tor’s Papers; which was represented as a Duplicate of 
that, fiom which the Passages, admitted to be proved as 
Part of the Will, were taken: hut duruig the Argument 
it was said, that there was consideral'lo Yariance between 
them; and that the Probate had been taken, not from the 
Original, but from that which was supposed to be the 
Duplicate 

After the Argument the Chmicellar suggested, 
whether the Question, what Papers constituted the Will 
as to the real Estate, must not go to a Jury; or be stated 
as a Case for the Opinion of a Court of Law; his Lord- 
ship d^^ckri^g; that he had^ no Doubt, tliese Books could 

not 
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not be 80 cpnsidered. After some Consideration it was 
agreed, as the most convenient and expeditious Course, 
that die Case should be re-argued before theXor-d Chan- 

• e 

ceUor, assisted by some of die J udges. Upon the second 
Argument the Phdntiff‘’$ Counsel confined his Claim to 
the real ^state. 

Sir Samuel Romilly, Mr. Harti Mr. Bell, Mr. Winff- 
JUld, and Mr. B. F. Jones, for the Plaintiff. ' 

The Plaindff claims these Estates under the Will of his 
Uncle for Default of those Persons, to whom they are 
devised in Preference to him. These Defeiw^ants, what¬ 
ever might have been the Testator’s Intention in their 
Favor, are as much out of the Case, as if they were 
naturally dead, or had never existed. They are not to be 
considered as the Testator’s Children. Their Title will 
be set up, first, upon the Will itself, and th.? Codicils, 
attested by Three Witnesses : Secondly by an Attempt 
to connect with the Will Papers, relating only to the per¬ 
sonal Estate; so as to ^ve them Effect as to the real 
Estate. It is laid down certainly, that there is no Dis¬ 
tinction lietwecn “ procreatis^ and “ procreaTidniT (a) ; 
u{K)n technical Reasoning, that the Limitation might have 
no EflPcct, if it would not include a Child already bom : 
but the plain Construction of tiiis Will is, that Children 
to be born at a future Tiine were intended ; and there is 
no Devise to Children already bom: but if such Children 
can be considered the Objects, yet, being illegitimate, 
there is no Description sufficient in Law to enable them 
to take. The Expression of the Will throughout points 
to future Children; and he might have looked to legiti¬ 
mate Children by Ann Lewis ; who after th^ Death of 

(aj See Doe on thf* !)<*• ^Jaule and Selwyn''s Rpp. 
U)i$e of James ▼. Ballet, 1 121. 

liis 
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hiis Wife was to be placed in his ManSbn-fiotise; ai^ 
sedtnS to liave been regarded by him as' a secdiid Y^e: 
a Circumstance, that' strongly fortifies the ConstJhiS^don, . 
that he had future Children only in his Contemplation; ilT 
the Words were not so free from Ambiguity, so clearly 
referring to future Children, that it is unnccossary«to have 
Recourse to the probable Intention: “ the Children which 
**I may have by the aforesaid Jnn Lewisy and-living at 
“my Decease,'*' &c. die latter Part of the Description 
being restrained by the preceding Words; with which also 
the subsequent Expression “ Children bom to me,” of 
ambiguous Import, capable of either Sense, is connected 
by the relative Term “ such.” The single Instance of 
Words, applicable to Children then born, is in the Di¬ 
rection for Maintenance, “ in case I leave any Child or 
“ Children by the said Ann laCroh^ which cannot have 
the Effect of extdndlng by Inference the former Descrip¬ 
tion, so plainly expressed. 

« If aftcr-lwrn Children were intended, they cannot pos¬ 
sibly take. The Case oi[ Mctham v. Tlic Duke of Devon- 
i,liirc(a ^only confirmed what was the Law before; that ille¬ 
gitimate riiildivn can takeonly by aName of Reputation; 
which must bo acquirer! after tlieir Rii’lh. If the Intention 
was to give to tlie Children lie already hud, those Children 
cannot 'take. A Testator cannot f^vc either to his own 
illegitimate Children, or to those of anrit her Man, otherwise 
than by Description; either by a Name acquired, or by 
some remarkable Quality or Defect; by which the Person 
may be distinguished, and the Rule of Law does not 
admit Evidence, that the Person so described is the Child 
of any one, if not le^timate. The Rule is Lid down by 
Lord CoA*^ according to Blodwett v. Edwards {v)y the - 

Will, 629. 430. 2 Ro/. Abr. 43* 

(h) Co. Lit. 3, 6. / 35. 

(cj Cro. Eltz. 509, Moor. 
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iBSst accurate Report of which is in Oroite, that a Bas¬ 
tard, having gotten a Name by Reputation, may purchase 
.by his reputed or known Name to him and liis Heirs; 
^though he can have no Heir but of his Body. Then he 
gives 4n mstoMcc, that a Bastard shall not take a Remainder 
under the Description of Issue; liecause in Law he is not 
Issue; for Q.ui ex dtimnaio C6itu nxscantur inter 
Zdbero^ non computentur; wd, as lAtUeton saitli, a 
** Bastard is nuUius Filim; and can have nb Name 
“ of Reputation, as sdbn as he is bom. So if it is a Man 
make a Lease for Life to R., tlie Remainder to the 
“ eldest Issue Male of R. to be begotten of the Body of 
“ Jane S., whether the same Issue be legitimate or illcjdti- 
** mate, and R. hath Issue a Bastard on the Body of Jane 
S., this Son or Issue shall not take the Remainder; for 
“ by the Nanie of Issue, if there had been no other Words, 

“ he could not take; and a Bastard cannot take but after he 
** hath gained a Name by Reputation, that he Ts the Son of 
“ R., 8ec. ; and therefore he can take no Remainder, limited ^ 
“ i^cfore he be born; but after he be bom, and that he 
“ hath gained^ by time a Reputation to be known bj-^ tfie 
“ Name of a Son, then a Remainder, limited to liini by the 
“ Name of a Son of liis reputed Father, is good: but if he 
“ cannot take the Remainder by the Name of Issue at the 
“ Time when he is born, he shall never take it.” , 

• 

There arc some Terms ambiguous here, as to taking as 
n Son, after he has acquired a Name by Reputation: but 
it is settled, that there must be something more than a mere 
Acknowledgment of him as the Child of that Person, to 
enable a Bastard to take. This subject received much 
Consideration in the Case of Go(^r^ v. Davis (a): a 
Decii»on by Lord Alvanley much agmnst his Inclination, 
convinced of the clear intention in favor of the illegitimate 
Children, proved by the stron|;est Evidence of tlie Tes^‘ 

(a) 6 V^s. 43. 
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tator's great InUmacy ndth Harwood and his Family^ and.t 
Knowledge, that he had no legitiinate Children, and thait,] 
those were treated by him as his Children. Ccartwri^d 
Vawdry faj is a Case ofns great Hardship, and as elatwf 
Intention for the illegitimate Child, and the stro^gast 
Evidence, that she was always considered by the Fatherfs, 
one of his Children. In Harrisv. Stewart^ another .Case* 
before Lord Loughborough, in which your Lordship'was 
Counsel, immediately after the Birth of an illegitimate 
Child theParents married; and had several other Children: 
the eldest, though illegitimate, was brought .^p with the 
rest without Distinction; and was proved tp have been 
a Favorite with the Uncle; who by his Will’ gaye all his 
Property tojiis Sister, the Mother, for Life,. a|idafter her 
Decease to be equally divided among §11 the Children; in¬ 
tending cerjainly to include the eldest; who had no other 
Provision; Lord Loughlwrongh, regretting, tliat the per¬ 
son, who drew the Will, had\iot the Caution to name the 
Children, was under the Necessity of deciding with great 
lleluctancc, that the eldest took notliing. These Cases 
have gone a great Way towai’ds ascertaining the Sense of 
w^hat is stated in Text Writers as to a Bastard acquiring 
a Name by Reputation; which must be understood as 
giving a Capacity to take by that Name, merely as a De¬ 
scription ; not as a Child, by a Claim of Kindred. In a 
late C’asc, Earl v. ( Wilson h), tne Muster of the Rolls 
upon these Authorities, laying down the Principle and 
Doctrine in the same Way, would not hold a natural Child 
entitled under the Description “ such Child or Children 
“ as A. may happen to be ensient of by me.” 

If this Testator had lived long enough to marry Ann 
Lewis, and had legitimate Children by her, which was the 
Case of Cartwrightv. Vawdry and Kenebel\.Scrc^Um(c), 

(a) b Fes. 530. (c) 2 East. 530. 

(b) 17 Fes. 628. 


could 



CASES IN GHANCEnV. 4SS 

« 

couJd ;ther Bl^gjltiniate Children possibly j(aJceo 1833.13. 

▼idi the kgitiiBate/; an4 i® tJie Constructwn ,to d^lbnd 
Upcwi the’Event I He seems to have contemplate that 
£ve3iti; to have considered her very much^as his Wife; Adam. 
substituting her afeer his Wife's Death in the Possession 
of hiaManakm-bouse, y^itli the Hou^lmld Furniture^ 8c,e* 
and impodng upon her the Condition not to marry. The 
Intention is clear, at least, that afler-bom Children also 
should take ; and it would be extremely dilHcult ujion the 
Words to hold the Devise good os to those already bom, 
and not as to those afterwards born. Tlie enormous 
Inconvenience and Danger of admitting Evidence to d&> 
termine, who is the Father, demonstrate t,he Wisdom of 
the Rule of Law. In an Inquiry as to the Child of a 
married Man the Fact admits, no. Doubt: in tlie other 
Case it depends upon the Caprice of the Woman; pro¬ 
ducing all that Uncertainty in Property, to prevent which 
these Rules were established. 

The second Question is, whether in construing tliis Will 
the Court can take into Consideration these Papers, which 
have been treated as Codicils: this Book, which is repre¬ 
sented as Part of the Will, upon the Reference after the 
Nomination of Executors to some Book, which he will 
leave. It is now clearly settled, that real Estate c|mnot 
he disposed of by a Will with three Witnesses, referring to 
some future Instrument, not executed wHh the Forms and 
Solemnities re<|nirod by tlie Statute (a). The Law on 
that Subject is clearly recognised and confirmed in Hth- 
berf^iom v. Vincmit (b). The Reference in this Will to, 
a Written Bfxik is confined to one Subject, the h<^tter Im¬ 
provement of his Estate and carrying the ^erent 
Works and other Matters to be attended to in theExecution 
of the Trusts; which must he festrtdned to other Matters 

• 

(bj 2 Fes.inn. iOi, 

F f S of 


{aJSut. 2g ,Ch, 2, c. 3. 
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1812 13. of ^ same Kind widi those before specified : a imere 
WiiiarisikoK Biriltion to the Trustees as to the MoOttgetnent 

Estate: biit, if reciting, that there was some Anlbighity^itt 
Adam. Will, he had expressly referred to sonie Book dr 'Pttj^rj 

to be written and executed not according to die 
Frauds, explaining, who were his Devisees, 'thattsobM'iichJ 
be taken into Consideration: his Intci^tion cotild'ttdC 'be'SO 
explained. This Book however contains n6thihg<iat^|^.i 
mental to the Devise, to remove the Doubts,- oceksibtiod 
by the imperfect Expression of his Will as to'his ‘Devisttefsi 
It is a Book, in which Memorandums and'Observations 
were made fixjm Time to Time, and all those PaStts* Were 
w'rittcn after the Date of the Will. This is'itit'tli'erefiire 
a Paper thfen existing; which might j?erhapsbeimade'Part 
of the Will; if so clearly referretl to, ddstcribed itnd 
identified,' by the Will as to amount to Incorporation, 

i 

according to Mr. Justice WUsorC^ Opinion (a) in ptdierg- 
ham V. Vlnccvt, and your Lordship’s in AS'wjarf v. 

^ (h) : but if by this sort of Rcfcreiici' a future Lestiunen- 
tarf Paper, which he is to leave, can have Effect, though 
written aftmvai’dsjVr by some subsequent Act made Part 
of his Will, all the Security, required by the Legislature, 
not only a.s to the Form of the Will, but also as to the 
Sanity of the Testator at the Time, would lie entirely lost. 
Prom*both tliosMS Cases it is clear, that a farther Charge 
upon real Estate without Rc-execution according to the 
Statute can he valid only in the Shape of Debts anti Lega¬ 
cies. How could the Ecclesiastical Court exercise a Dis¬ 
cretion by selecting Parts of this Book; granting Prolmte 
df some Parts; omitting others, to which the Will more 
particularly refers: in what Manner, and for what Purpose, 
theaa a(bstrfct Passages were selected, not appearing f 

^ ^Thirdly,as fo the supposed Re-publication: there is none 
liaving any Reference to this Book or any of tliese Codi« 

f ^ Fes jun. 218. (hj 6 Fes, 560. 
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the'Re-puljlication is only of the liVill itself, as a 
li>evise n^l Ei^tate merely; and^er the Decisions) ^at 
Imve taken ^lace, it cannot he maintained that aqy of 
these Cecils.^ by ^e Effect*, of lie-publication made An^AK. 
Part of this Will. The Judges of late have cautiously 
avoided farther hreajkmg in upon the Statute of Frauds; as 
aj^ars in the Ca^s, referred to in Pigott y. Waller (a). 


"Mr. Rwltcerds, Mr. HotUst^ Mr. Leach, Mr. Benyon, 
and Mr. Preston, for the infant Children, Defendants. 


The Proposition, denying the Title of these Children, 
to the real Estate, which upon the clear Intention in their 
Favor is i^mitt^ as to the Copyhold and personal Estates, 
appears sin^lar out of a Court of Justice. The Court:, 
deciding against them, must be satisfied, that* tliey decide 
against the real Intention, and the clear Evidence, that they 
were acknowledged as the Testator’s Children by Aim 
Lewis. Being a married Man at the Date of the l’^ill| 
though not at the lie-publication, lie mint, when making 
the Will^ have intended natural Children; and the Court is 
as much bound by the Intention in Favor of illegitimate 
. Children as legitimate, when it can be ascertained. The 
Question is only, M'hctlier the Will does not cleaidy and 
decisively shew, that the Testattir had no othe^ Object 
ihiin bis natural Children. That Object is' expressed ih 
the Will by the plainest Terms, the Children he may have 
by Ann Lewis \ not having ji) ccnitcmplation Marriage with 
her; and therefore mjeanin|; the Children he then had, and 
probably those he might hav^ by her in a single State. 
It seems to b.e admitted, thpit if he had.used theDescription 
“ natural Children by her,” it would have sufficient; 
and the Terms he has used under the Circumstances 
e(|uivaleiit. The Word “ Children,” ii;^hich certainly, 


(a) 7 Fm. 98. 
F*fS 


taken 
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ta)ccfi simply withoutQu^ificatlon,must be inte^ret^ law^ 
ful Children, IS in thisIVill by necessary Constmction tbbe 
understcxxl the natural Children, which he has or may have 
by Ann Lewis. The I’olicy of the La% does hot permit 
a Devise to the natural Children a Person may have in 
future; not ^knowledging such a Helaapn, l^fore it actu¬ 
ally exists: but there is no Rule, preventing an iUegitimate 
Child from taking, who by coming into Existence has 
ocq^uired a Capacity to take. The Decision in EarU v. 
Wilson agmnst an illegitimate Child m Ventre does not 
apply to these, who were in Existence. That he meant 
to substitute Ann Lewis^ for his Wife is an impoadble 
Construction, not only from the presumption of a Devi¬ 
sor, that the Devisee will survive him, but by the express 
Condition, ^upon which she is to succeed, diat she shoQ 
remain unmarried. The Word “ may’' does not nece.ssa- 
rily import.Futurity; as, “ the Possessions, that I may 
“ have I will give,” or “ In case I shall leave any Chil- 
dren,” though apparently future would include Posses¬ 
sions, or Children, he had at that Time; but, admitting that 
to be an equivocal Expresaon, its Sense is Hetemiiiied by 
the whole Context with the additional Words, “ and living 
“ at my Decease.” Considered upon the Principle of 
construing a Will, with reference to the Intention, tliere is 
no Doubt, that this includes all the Children by^nw Lexois^ 
born or to be Ijorn, if living at his Decease: “ and” being 
a mere unnecessary expletive; who must necessarily be 
natural Children; and are designated as particularly as it* 
named; which is not necessary: the Mode pf ixnnting 
them out. being indifferent. This Intention is plain-froiji 
other Parts of the 'Will: the Clause, giving Mmntehnnce; 
and the an^Qus Provision against her Marriage ; which 
would have withdrawn her Attention from tliese Children, 
The Name by Reputation, required by the old Authorities, 
does not necessarily' mean a Name by Baptism. 


Secondly: 
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Secondly: upon the Evidence, if it can be admitted, 
there is no Doubt Upon the Question, how far a Paper 
imexec&ted can be considered as inserted in a Will duly 
executed, it is not contended as to Papers to be afterwards 
written; as if he had mentioned a Paper in which he 
shouldmfterwards name the Devisees: but tliis Book is 
sufficiently identified to enable the Court to connder as 
incorporated those Parts, that were written at the Date of 
ihe Will; though the whole canndl; be r^. Thus the 
Entry as to these Children in the Book, which is-proved to 
have been there, when the Will was made, being incorpo¬ 
rated, those Children must be considered as if they were 
named in the Will. It is asserted, that the Introduction of 
this Book is making a Will by parol Evidenoe. Whatever 
may be the Nature of the Reference in the Will to another 
Instrument, it must be introduced by porolEwidence: but 
your Lordshiphas suggested a Difficulty in another Form; 
whether there is upon the Face of the Will & Description 
of this Book sufficient to satisfy the Court, tliat the Book 
producedis the Book referred to. Theonly two Authorities 
upon the Objiection, so put, afford no principle applicable 
to this Case: Smart v. Prvjean (a) and Doe on the Demise 
of Sibihorpv v. Taylor; cited (h) by Boiler, Justice, in 
Hahergluim v. Vince^it; prcKieeding on the Ground, diat 
it was a subsequent Codicil. The Effect of all this Evi-^ 
dence is, that tliis Book answers the Description in the 
Will, “ Observations and Directions for the better Im- 


“ jirovement of my Estates, ami carrying on the different 
“ Works as %vell as other Matters;" satisfying the Rule, 
upon whidi the Paper was rejected in Smart v. Prvjean, 
that the Kef i‘reuee must be to a Paper, wliich on Proof of 


its Eixistenee will 1 h' identifieil by its C’ontents. I’lie Eccle¬ 
siastical Court, granting Probate of this Instrument, have 


decided, that it is Part of the Will; w’hich can only be bv 
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1813-13. this Reference: tlie Registers of tlie Childrens' Births not 
.WiMmoir their Nature testamentazy. . The.Eiidenoe tts 

to this Book proves, tliat it was always kept with the Will;. 

^OAM. ® Duplicate of it was aW kept. There is therefoio 

no Doubt of the Identity. 

e 

The Effect of the Re-publicationy which is’ of every 
Thing contained in those eight Sheets of Paper, and every 
Thing refen'ed to, is^ bring tlie Will down to that Date; 
as after-purchased Lands will pass uiuler a general Devise 
by the mere Efiect of a subsequent Re-publication. This 
then must be considered as a Will of the 6th of January^ 
1808, and as speaking of the B(^k at that Date. The 
Evidence is,, that at each Re-publication the Book was 
with the Testator, and these Entries were made by him 
before the Re-publication ; that he kept the Original and 
Duplicate; carrying one with him; and leaving the other 
at his general Residence: and never did any Act of Re- 
publication without having tlie Book witli him. This 
Book is therefore to be considered as incorporated in the 
Will at the Time of the last Re-piiblicatiqn ; and then 
these Entries are decisive. The Ckalicii re-])ubljshiug 
gives Effect to the Will and every thing incorpirated in 
it down to the Date of the Re-publicntion. The Cases upon 
diis Subject w'ere much considered in the two last: Barnes 
V. Crowe (a) and BigoU v. Waller (b); which have settled 
the Law. T’he Mode of Expression concenihig this 
Book, which 1 shall leave," as a future Act, affords no 
necessary Conclusion, that the Book was not tlien in 
Existence; that particular Expression applying, not to the 
Creation of the Book, but to the Act of leaving it at his 
Death. 

« 

Sir Arthur Piggott and Mr. Danulf for the Cu- 

(a) A Bro,C, C. 3l f’es. (bj 7 Ves. C8, 

jun. 486. 
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heiresses at Law, contended, that the Devise to the illcgttl* 1913*13. 

mate Children, if it could not take Eiect in their Favor, 

.woqld prevent any other Pe3*son's taking under the Will; so t;, 

t& to let in the Claim of the Heir at Law; and also, that Apav, 
the Difference between the Terms of Thirty-one and 
Twenty^sDne Years was an Interest in real Estate undis-^ 
posed of: but, the Lord CJumceUor having upon the first 
Argument expressed his Opinion against these Claims they 
were not pressed in the second. 

Sir Samuel RomUly^ in Reply. 

The Rule of Law cannot be disputed; tliat the Word 

Child” in a Will or Grant must be understood a legiti¬ 
mate Child; unless some additional Description proves, 
tliat ap illegidmate Child was intended; which must be a 
necessary Conclusion ^rtaiiily. The Question in these 
Cases is, how it is possible for an illegitimate Child to take 
under the general Description of “ Childas he certmnly 
may, if pointed out by some peculiar Quality; some per¬ 
sonal Defect; ^ lieitig blind, deaf, or dumb; or by a par¬ 
ticular Residence ; in all which Cases the Individual is so 
distinctly niarkixl, that no other Person can be supposed .' 

If Lord Coke meant to assert, that a Grant or Devise 
might l)e made to an illegitimme Child by the Descrip¬ 
tion of “ Child,” which is by no means proliable, tliat has 
been long over-ruled; |iarticulary in Gi^jfrey v. Davie 
(a); where Lortl Ahmdey with great Clearness, but great 
Reluctance, as against the phun Intention, held that not to 
lie the Meaning of the Passage in the first Institute (b) i 
but tliat some person must lie shewn, who had acquired 
the Reputation of being the Child of that Father. The 
Expression “ tlie Children which I i;iay have,” which is 
represented us not importing future Children only, but 


(n) 6 Ve9. 43. 


(b) Co, tit. 3, b. 

•ofi>rrJr 



44f 


CAKES/IN OHJWNCERY. 


ISIS. 

W1I.K1NIOK 

V. 

Adam, 


r^emng also to those i^ready bom ^ admits eitheFa|ffi>spe0* 
tive, or retrospective. Sense, or both; as itis used indefi¬ 
nitely, or with a definite Meaning. A Man speaking oC 
such Estate as he “ may purchase," certainly means in 
future; if of such as he may have purchased at the Time 
of his Deatli, he means both past and futui^; 83 saying, 
he will give such infiarmation as he may have Td-motrow 
is future: but it would be inaccurate to say, ** sit down; 
“ and I will give you such Information as I may have." The 
Conclusion is, that this Expression, when used indefinitely, 
has a future Sense; but is both retrospective and prospec¬ 
tive, when it refers to some future, definite, Period. The 
Difficulty upon the Defendant's Construction from the 
additional 4.Descnptioii and living at my Decease" re¬ 
moving all Doubt,' the Word “ and" upon that Construc¬ 
tion liaving no Use, compels them to reject that Woijd, as a 
mere expletive,: a Measure, to which the Courts never 
resort, if, tile Word being rctmned, the Sense is perfect; and, 
being rejected, is perfectly different: still less would they 
be disposed to adopt that Course for the Purpose of aiding 
the Claim of illegitimate Children under ^ an ambiguous 
Phrase. The Clause, dirtH^ting Maintenance, in case he 
shall leave any Child or Children by.dnn taking the 

whole together, and particularly the Conclusion, in the 
same Terms as Iwfore “ such Child or Cliildren, which I 
•* maij liave^ shews, that he looked to future Children. 

The Answer to the Objection, from speaking of lii» 
Children by atiother Woman in die same Will, in which 
he supposes his Wife .will surviveihim, is, that a Testator, 
making lus Will, generally contemplates a Variety of 
Events. If beyond the Devise to these ('hildivn he had 
made no ulterior Disjiosition, that Argiinicmt, though nut 
conclusive, would have menre force; but, taking into 
View the Probability, that he might have no Children, such 
as are described, and under tliat Impression devising over 

to 
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to a Person^ nearly connectod with him in ]B9ood, whd 
lived widi him under the Expectation, resulting'from that 
' piaCural Connection, can it Be maintained, that he must 
have had ih Contemplation, that all these Events would 
happen ; tod that he could not intend a conditional Devise 
to his flTife, if she should survive; and, if not, con- 
tempktihg his Marriage with Arm Lewis : and devising to 
her Children ? The Condition, that she shall continue 
single and unmarried, does hot affect this Construction. 
A Provision for a Widow, while she continues single and 
unmarried, is not unusual: and is understood not as having 
never been married, but as continuing in that single State 
of Widowhood. That Restriction from a subsequent 
Marriage, so frequently imposed by old MSn, with the 
other Circumstances of the Devise to Ann Leztns raise 
the strongest Inference of to intended Marria^ with her; 
and the Inclination of the Court is unifonn in Favor of 
Le^timacy; of which Alsop v. Stacp faj is a strong In¬ 
stance where upon that Principle, a Child being bon^ 
Forty Weeks and Ten Days aller the Husband's Death 
the Question was left to the Jury; and the Child was left 
legitimate. 


1819-lS. 

WiLKiiradir 

Adam. 


No Instance has occurred of legitimate and ille^timate 
Children taking under one Description in a WiU r which 
would overthrow the Rule, and the Principle, upon which 
these Cases have been {h'cided: the Preference ^ven to 
legitimate Children: strongly exemplified by supplying 
theWant of a Surrender of Copyhold, and giving Interest, 
not expressed, upon a Legacy; refusing it to illegitwate 
Children; notconsideringilleg^tiinatepiiildrcn unfavorably 
as Individuals; but disavowing the Knowledge of a Viola¬ 
tion ai' the Law, and avoiding the difficult Inquiry upon 
the Fact of Legitimacy. If it is to depend upon Repu 




tation. 
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1812>13* wbiEit can be more, vague, inpre jijyoductive ,of 

WnKis^soN Unccrtmnty? JEleputed: by? By thf 

*■ ©/ World; One of these Children was but Six qI|^• 

Aoam. when the Will was made; • dncapable thpre|b?^^ of 

gained a Reputation. There are many Instances, of ChUf 
dren the reputed Children of more Fathers than^ne.r ][]n 
the Case of the Berkeley Peerage if Lord BerJee^ had 
made a general Bequest to all his ** illeg^|iniate Children,’* 
those, who by the Decision of the House of Ijords were 
illegitimate, could not have taken; not being so reputed; 
but,being acknowledged as legitimate by him. Metham 
V. The Duke of Devonshire^ it is trjue, is against this 
Argument: but the Point do^ not appear to have been 
considered .•'nor the Consequences, to which tlie Rule, os 
there laid down, establishing a Bequest to all “ the na- 
“ tural Childrqir would ivach. 

( 

Some im^rtant Observations arise upon the Facts, now 
disclosed. It has not been sworn cither here op in tlie 
Spiritual Court, that there is no otlier B<X)k, that. can 
answer the Description in the Will, except that, which 
has been proved; M’hich is the Duplicate. Adam swears^ 
he found this Book with the Will; but does not say, 
he found no other. Probate has been granted only of 
those Parts of the Book, relating to the Children, npt of 
those, relating to the Iron Works. Upon this very vague 
J)e.scrij)tion it is material to asc^eitain, that there is no other 
Book or Paper. A Book, that he shall leave, does not 
necessai'ily refer to a Book, already written: but it does 
necessarily refer to a future Act. In Smart v. Prujeerta 
the Person, with whom the Paper was left, W'as, dtv 
, lined: but tliese Directions may be in bis .Atx‘ountdh?<?bs^ 
in his Chest of Drawers,' any whepe. Nothing <nn be 
more vague and indefinite: supposing these Books to 
the same : though they vary in many Respects. A Passage 
in the Will directs his Burial to take place ** in such 

“ Manner 
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^ Msnn^ as is directed in the Book hereinafter'referred 
to r'" but tiu; Book produced oontains no such Direction. • 

^Hic Specimen of an Epitaph cannot be the Direction as 
to his Funeral alluded to. This is decisive Evidence, that Apav* 
the Court has not before it Book; tliat the Book re* 

Co is some other Book; ^hich cannot now be pro¬ 
duced; and this sliews the Danger,and Uncertainty of 
proceeding on such Evidence: the Book produced in no 
Way answ^ng the Description. Wliat Parts of this 
Book he mtended to be Part of his Will should be shewn 
clearly. It is said, tht Rc-piihlication and the Codicils 
moke the Book l*art of the Will: but the utmost Edect 
of the Rc-publicaiion is to make the Will speak at that 
Date. If therefore the BiH)k had been morS particularly 
described,'by "the binding, the Place, where it would lie 
ibund, I &c. and he had ilestroyed that Book* and placed 
another,; answering the Description, in the same Place, 
that wmild not by tliW Effect of the Re-publication be Part 
of his Will. Tliis Bot>k therefore cannot have Effect as^ 

Codicil. The particular Terms of the He-publication, 
expressing Eight. Sheets of Paper, exclude any Idea of a 
Re-publication of Codicils, generally. The Mischief with 
reference to die Statute of Frauds is, that there is no 
Security for the Smiity of the Testator at tlie future 
Time. . 


The Lord Cliancellor during the Argument, and at its 
Close, made tlie fl)l]owing Observiitions. 

The Cases, as far as they have gone, have raised 
Doubts, even as to a Paper, antecedently exuling, but Unattested 
clearly and undeniably referred to in a Will; but I take it Paper, clearly 
to'be decided, and thei'e is no Doubt, that a Paper, made referred to in a 

aftcrwai’ds, could never be Part of tlie Will; for the J*®*! 

*^ Estate, consi¬ 

dered Part of the Will, if made previously: not if subsequent. 

i ■ I Three 
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]8’l%-13. Three Witnesses, required by the Statute, are Witnesses 
WiLitiNso# Sanity of the Testator, and to all, that is nreesaary 

to eonstitute a good Will. The Consequence is* t|iat the, 
A a AN* subsequent Paper has not the Ceremonies, necessary to 

constitute a Devise of Land. The Cases upon a Charge 
of Legacies by a Will with Three Witnesses apjdy {b this ; 
Legacies by though it is settled, that Legacies, given by an un- 
an unattested Paper, will be included in that Charge, that has 

under a Charge been met atleast with this Symptom of Disapprobation that 
of Legacies on remarked as a solitary Case; and if by a Will duly 
a real Estate attested the Devisor directs an Elbatc to be sold, though 
by a Will duly he could have exhausted that Fund by Legacies, he could 

attested : but not by a Will uimttested give away any Part of it. 
the Produce of *■ 


the Sale of a 
real Estate can¬ 
not be directly 
disposed of hy 
an unatlested 
Paper. 


I know no Law against devising to the Children of a 
Woman, whkhcr natural, or not; as that creates no Un¬ 
certainty. The Difficulty arises upon a Devise to the 
Children of a particular Man by a Woman, to whom he 
k not married. This Testator upon the same 26th of 
Marche 1807, on which he re-published the Will, makes 


one of these Entries in the Book ; and clearly after the 


Re-publication; which is expressly recited; and he pro¬ 


ceeds by this Pa|XT to say, that Children, though not 


liom within Six Months after his Death, shall take, if 


bom within the longest Period allowed for Gestation; and 
that in explained in such a Way, that the Devisees would 
take, whetlier his natural Children, or not; as he there 


desc'ribes them only as her Cliildren. Is it jxwsible then 
by an uiiattestated Paper, made on the same Day, but after 
a Re-publication ctfhis Will duly attested, to vary in Two 
Respect#so material the Description of his Devisees; 
intftxhiring as Devisees of real Estate Children, bom 
more than Six Mmiths after his Decease; and, though 
by the Will it was necessary to shew, that they were his 
reputed natural Children, tliis Codicil making it necessary 
only to shew, that tliey were her's ? 

I do 
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1 do not see, how 1 can take one Part of this Book as 3. 

forming hie Will less than another; unless the Manner of 
,the. Deediription necessarily leads me to select some Parts, ^ 
and reject others; and then wlmtam I to select, and what Adam 

r^ect? The Spiritual Court must either take the Whde, 
or s^ectAlmse Parts, which lall- under the true Meaning 
the Description in the Will Directions and Observa- 
** tions for the better Improvement of my Estates and 
^ carrying on the different Works as well as other 
“ Mattersand, if the Whole is taken, how is it pos¬ 
sible to execute such a Will ? Many of these Directions 
are dated before the Will; many with only one Witness: 
several are left standing without Remark ; others crossed 
out; and the Reason stated, that he had mad^ a Will of 
the D^te 180G. How is it possible to say, that what is 
not crossed out is not a Part of the Will? If I am to 
take this Book as a Will, disposing of real Estate, I must 
be inftmned, what Parts of it form tlie Will, tif which I 
am to declare the Trusts. 

Some Pointe of tliis Case admit no DoubL It is im¬ 
possible to make out the Two Points, contended for tlte 
Heir: first, that the Will means illegptiniale Childi-eii; 
who, though incapable themselves of taking, would pre¬ 
vent tlio Plaintifi’ from taking: and so give Title to the 
Heir. That cannot be maintained; as, if illegitimate 
Children are meant, tliere is no Rule of Policy, wfikh 
prevents tlie Court from saying, that they are intended: 
in other Words, if they are sufficiently described, there is 
IjO Rule, diat prevents their taking; but, if they are not 
sufficiently described, but legitimate Children ,are' the 
Persons to take, tluy;), as there are no le^timate Chil¬ 
dren, there is; no prior Taker described beforb the Plain¬ 
tiff. There is no Doubt Uiereforc, tliat the .Existence of 
those Children, if they cannot^^e, does not form n Bar 
tQ the PlointiiTi taking. 


The 
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Adam. 
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The next Point, contended for the Heir, arises ujpon 
the Codicil, reducing the Term of Thirty-orte Years, 
created by the Will, to Twenty-one Years; that the Dif¬ 
ference is an Interest in real Estate undisposed of; but 
this is merely a Substitution of one Term for the other; 
the Effect is precisely the same as if a Term of Twenty’ 
one Years had been originally created; and there is no 
Interest undisposed of. 


The following written Opinion was sent by Baron 
Thompscm and the J ustices /.r Blanc and Gibbs to the 
Lord Chancellor, 

The Question, to which our present Opinion will be 
confined, K{, whether the Three natural Children of John 
WiIkinso7i by Anri Leteisy born before the making of his 
Will of Nnxfcmhery 29th, 1806, are entitled to take his 
real Estate by force of tliat Will alone. 

The Facts, out of wbich this Question arises, are these. 
Mr. Wilkin Sony being seised of a very considerable real 
Estate, and possessed of personal Property to a very large 
Amount, on the 29th Abrmfirr, 1806, made his Will, duly 
execiit^'d and attested for passing real Estates. At this 
Time he had a Wife Mary Wilkinson still living, but no 
Children by her. A Woman of the Name of Ann Lewis 
was living with Irini; by whom he had Three natural Chil¬ 
dren i Mary Ann, Iwm July 7th, 1802; Jonina, bom 
August 6tb, 1805; and John, bom Ocbjhcr 8th, 11B06. 
All these Children at the Time, when the Testator mode 
liis Will, had ac^quired the Character and Reputation of 
being his natural Children by Ann I.£wia. The Testator’s 
Wife Mary Wilkinson died in December, If^. Subse¬ 
quent to he^Death theTesJktor re-published his Will in the 
Presence of Three Witnesses. On the 14th of July, 

' ‘ 1808^ 
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180A the Testator died; leaving the said Ann Lems and 
his said Three natural Children by her surviving hini. 

s a 

* From the material Farts of this Will, as they bear upon 
the present Question, we think, it most certainly appears, 
that th^ Testator meant the above-mentioned Devise to 
operate in favor of his illegitimate Children, bom and to 
be bom, by Ann Lewis; and that lie had illegitimate 
Children only in his Contemplation. 

The Manner, in which he describes the Children them* 
^selves, and Ann Lewis, their Mother, ^as living with him, 
whilst his Wife was then alLve^ the Mode, in which he ap* 
points her Guardian of such Children, the limiting her 
Annuity and her Compensation for the Guardianship to 
the Time of her continuing single und unmarried, together 
with many other Passages in tiie Will, appear to us to 
place this Intention beyond all possible Doubt. 

It has been said, that the Testator might, when he made* 
■his Will, have looked to tlie Possibility of his Wife’s dying 
before him, of^lds marrying Ann Lewis, and of his having 
Children by her; and that such Children may have been 
the Objects of his intended Bounty under tlie above Be* 
quest: but it is impossible .'or any Man, looking through 
the whole of this T7ill, to sup^iose, that he entertained any 
such Intention ; or that he bud any sucli Objects in view ^ 
and it is obscrvablo, that he has evidently contemplated a 
State of Things, in which the Event of his Marriage with 
Ann Lewis would have been imposKilble; and yet his Chil¬ 
dren by he* are io lahe; Hr he has beipioJitlicS his 
Monbiun iiouse at Ccsitd xieml, and ceviain other Parts 
of his Property, to his Wife for her Life, aiul after her 
Decease to Ann Lewis for her Life, and after the Decease 
of both to his Chiklren by Ann Lewis. Now, supposing 
these several Bequests to take ^loce in the Order, in which 

va. l 6* Ihej 


m 

1SI3-13. 

WiLXlIfSOJI 

V, 

Adah. 



Witt^soir 

9, 

AdIw. 


iNf feriAN^St. 

die Wife of dte Testati^ iiiusl liMre tor^hreA 
him; amlkis€hnd^l^^njit£«tt>Mitiustc(msei^to 
been illegitimate. We think therefore, that his illegitimate 
ChSdrra, bdhi ihid to he bt)^, of Anh JL^wis #ere the in¬ 
tended, arid probably the sjole intend^ld. Objects of Hiii 
iSounty. We alOT ttrilik, that, if he had ilk^riritte 
tHiildren by her, after lus Will was ufade, srich futttre C^lid- 
dren could not have taken for the Rerisori, whifch is to be 
found in all the Authorities upon this l§tib}ect; that Hh il- 
legirimate Child can only take by his reputed Name of 
Cluld; and that, until he is bom, he effimot acquirri that 
Name by Reputation,' 


But with res^t to the Three Children, trho werfe Bom 
Ibefbre the making of the Will, the Depositions ptbve 
most abundantly, that they had then acquited the Hepri- 
tation of bmng the Chil&en of the Testator by JmLeieii; 
and thinkirigter theBeasonsabovegiven, that they were the 
intended Objects of the Testator's Bounty, we think, that 
they are intended to take the real Bstate under tiie Will 
itself without the Aid or Explanation of any other Papers. 

■ 

It has been argued, though not much pressed, that thi» 
Devise applies only to future illegitimate Children; and is 
therefore void: but, looking to different Parts of the 
Will, we think, it clearly appears, (if that were necessary) 
that the Testator had in his actual Contemplation the il¬ 
legitimate Children, who were then lx>m, as well as those, 
whom he might afterwards have By Ann Litwh. It \t'as 
also urged, that, as the Testator re-published'his tV411 after 
the Death of his Wife, and when the Event of his marry- 
ing An^Letgns was thereby brought within his own Power, 
it is fairly to be presumed, that under the Dcscriptiim of 
his Children by Ann Lems he meant srieii’Children as he 
might have by her if he should afterwards liiittey her: but 
Ire think, that in the Cohstructiori ^ilils’pkvise the In- 

teritiou. 



CASm IN CHANCERY. 

tention of the Testatoi* is to he CQUec^ed froii^ the State 1812-19, 
of Thinge at the Time, when he made his Will, not when Wilk^pn 
, ha re-pablished it; and we fdsp think, .that, jd* the Altera- 2 ,. 

^on, whhsh took place i^ the Interval between the making Adam. 
and re-pnbli^ng his Will, were taken into the Account, 
enough* i^uld still remain to shew, that his illegitimate 
Children by Jfm Lewis were the Objects, whom he had 
mview. 

It was also contended, that this appears to have been the 
main Stress of the Argument, that, admitting the Inten¬ 
don of the Testator to be clear in favour of his illegitimate 
Children by 4nn Lewis, that illegitimate Children, bom 
before the Will, are included, and that th^ Claimant)^ 
had acquired the Name and Reputation of being the Chil¬ 
dren of the Testator by Jnn Lems, still by th^ settled and 
established Rules of Law they cannot take under the ge¬ 
neral Description of Children in this Bequest; and 4 
Passage in Coke, Lilt. S. b. was cited, and much commut¬ 
ed upon, as supporting this Doctrine^ It is there said,* 
that “a Bastard having gotten a Name by Reputation may 
purdiaseby his reputed or known Name to him and his 
** Heirs; altliough he can have no Heir but of his Body. 

A man makes a Lease to B. for Life, Remainder to the 
** eldest Issue Male of B. and the Heirs Males of his 
Body. B. hath Issue a Bastard Son. He shall not take 
the Remainder; ])ecause in I^aw he is not his Is8Ue;*for 
Qui ex damnato Coitu nascuntur inter Liheros non coni- 
pidentur; and asLittletonBaiih, a BastardisguasinuUiits 
** FUius, and can have no Name of Reputation as soon 
as he is born. So it is, if a Man make a Lease for 
“ Life to B. the Remainder to the eldest Issue Male of 
“ B. to be begotten on the BtKly of Jane S. Arljether the 
** same Issue be legitimate or illegitimate. B. hath Issue 
a Bastard on the Body of Jane S. This Son or Issue; 
shall not take the Remainder; fox (as it hath been said) 

Gj|2 “by 
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4s^ 


“ by theNatneof Issue, ifthere had been no other W<a^ 
he could not take; and (as it hath been also said) a* 
Bastard cannot take but after he had gained a Nane by 
Beputadon, that he is the Son of B. &c.; and the^fora 
** he can take no Remunder, limited before he be bom: 
“ but after he be bom, and that he hath gain^ Time a 
** Reputation to be known by the Name of a Son, then a 
“ Remainder, limited to him by the Name of the Son of 
“ his reputed Father, is good. But, if he cannot take the 
** Remainder by the Name of Issue at the Time, when h^ 
** is bom, he shall never take it.” 

We collect from this Fassage, that aft illegitimate Child 
cannot take by the Descnption of Child of his reputed 
Father, until he has acquired the Reputation of being such 
Child: bttt that after he has acquired the Reputation of 
reputed Father Child he may take by that Descnption. So 

until he has MahcUaJield appears to have understood it in the 

acquired the , Case of MetJtam v. T7ie Duke of Devon (a), hereafter re- 
Reputation of ferred to; and tlie Master of the Rolls in the Case of 
being such Earle v. Wilson (h) recognizes this as the,Doctrine adopt- 
Child. cd and acted upon by Lord Macclesfield in the above men¬ 

tioned Case of Methamv. The Duke Devon, 

It y^as admitted in Argument by one of the Counsel, 
who opposed the Claim of the Children, that, taking the 
Intention to be clear in favour of illegitimate Children, if 
the Devise had been to the Testator’s Three Children by 
Ann Lewis, it would have been a sufficient Designation 
•Uf them: but he insisted, that illegitimate Children could 
never take under the general Description of Children, as a. 
Class; and he pointed out ^veral Inconveniences, which 
he supposed would arise out of an Enquiry into the Fact, 
whether the several Claimants were or were not the Chil-v 
dren of the Testator. 

/aj 1 P. Will, 


181^13. 



Illegitimate 
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But it appears to us, that the Enquiry must he the same 
in Substance, whether the Bequest were to the Testator's 
, Three ille^timate Children by Ann Lems, or to his il¬ 
legitimate Children, generally, by her; that in the latter, 
as well as the former, Case the Enquiry would not be into 
the Fast, but into the Reputation of their being such; 
and that the Inconveniences pointed out could never arise; 
because it is not the Fact of the Relationship, but the 
Reputation of it, which is to be enquired into in both 
Casea 


m 

J813.13. 

WzLKIirsOlt 

o. 

Apam. 


In the former Case we should have to enquire, whether 
each of the Persons, who presented themselves as one of the 
Three Children, designated by die Will, had, or had not, at 
the Time of the Will acquired the Reputation of being 
such Child: in the latter the Nature of die Enquiry would 
be precisely the same; though it might be directed to 
a different Number of Objects. 


The Case of Go^r^ v. Davis (a) was cited as an Au-* 
thority agmnst the Claim of the illegitimate Children in 
the present Case. That was a Bequest in Remainder to 
the eldest Child Male or Female of William Harwood; 
and die Master of' the Rolls held, that an illegitimate 
Child of William Harwood could not take; although it 
was known to the Testator at the Time of making his 
Will, that Wiliam Harwood had only illeg^dmate Chil¬ 
dren : but there WtUiam Harwood was a single Man: the 
Event of his marrying and having legitimate Children 
might fairly be looked to; and there was nodiing apparent 
upon die Face of the WUl, or to be collected from the 
State of William Harwood^s Family, which shewed, that 
the Testator meant by the Word Child" td describe an 
illegitimate Child. In the present Case, we think, the 


(a) 6 VeSt 43« 


Gg3 


Wffl 
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18]i-13. Will its^ points clearly and manifestly ftt illegitiiillite 
Wi^iNsoH 

Adam. urged against this Constiiticd^ of l9^' 

rievise in favor of the illegitimate Children, that^ 
ever the Intention of the Testator might be, it4ras*itt kttt 
a possible Event, that the Testator might Survive hilt W^, 
and marry Ann Lewix, and have Childr^ by ; iik 
*iv]iicl] Event those legitimate Children ivduld tilib 

description of the Testator’s Children by Ann Leivis f 
and must necessarily take under the Will; and that it is an 
established and inflexible Rule of Law, that Ib^ltiriiiafe ahd 
illegitimate Children cannot taketogether uA9dr*the jg'ihSAral 
Description of Children. We will take the’SPcii%ia’ Piirt 
of this Proposition to be true; and we think, It iS So. It 
was possible,' that the Testator might outlive his Wife, and 
marry Ann LerciSf and have legitimate Children by her: 
the Words of the Devise are large enough to include such 
•Children : and tliere appears no express Intention to ex¬ 
clude them; tliough probably the Testator had them not 
^ in Contemplation. We incline to think, therefore, that 
Such Children would take under the Devi^: but the Con* 
elusion, drawn from thence, that under the Circumstances 
of this Case tlic illegitimate Children cannot take with 
them, is not, as we think, well founded. We think, that 
the ille^ptimate Children take, l>ecause they were clearly 
meant; and that if illegitimate Children of the Description 
above mentioned would also take, it is because the Words 
are large enough to reach tliem; and the Testator ex¬ 
pressed no Intention to exclude them; though he did not 
contemplate their Existence. When Imrn they would 
answer the Description of his Children, by Ann Lewis ,* 
and being born in Marriage, though after the Will, the 
Devise would as to th^ be tiee tiom all legal Ob¬ 
jection. 


It 
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ittis 8ud, that this Doctrine is opposed the Authority 

df several Derisicms; and the Cases df Carizm^ r. 
. Tawdry Ketudwl v. Scrq/hn ($)» axe cited, and 

Klied on, for this Purpose. In the Case of Cfvrtwrighi v. 
Fiowsdr;^ the Testatcn* gives lus real and perscmal Estates to 
his Exeautofs, in Trust to apply a reasonable Part of Uie 
Produce in the Mmntenance, See. of and every such 
Child or Childroa as he might happen to have at his Death, 
equally Share and Share alike, until such (c) of them 
should attain Twenty-one or Marriage; then to pay such 
of them as became of Age or married One-fourth cf the 
whole Income. The Testator had one Daughter, 
who was always treated as, and supposed to be, legitimate: 
but was actually bom before Marriage, and Three younger 
legitimate Daughters. Mary filed a Bill for her Share as 
a Child. The others were derirous, that she should share: 
but Two were under Age. It was contended, that the IH- 
virion into Fourths by the Testator shewed clcdrly, that he 
meant to include Marry as a Child : but the Chancellor 
(Lord Lou^iborotigh) says, It is impossible in a Court 
of Justice toehold, that an ill^timate Child can take 
equally with lawful Childrenupcm a Devise to Children:” 
and he proposes, that as all were derirousof giving Mar^ 
her Share, the Cause should stand over, until tiie youngest 
Daughter should attain Twenty-one; which vras ordered 
accordingly; and the Case does not appear to have been 
again heard of in Court. It cannot therefore be con- 
iudered as a Decision. Lord LtmghLorotigh may have 
thought, that the Intent of the Testator to include hia 
illegitimate Daughter was not sufficiently manifest; and the 
Doctrine laid down by him, may be considered as ap¬ 
plicable to tliose Cases only, in whidi the Word ** ChiU 
dreiT is used generally, without a dear Intent; as we 

(a) bVea, 530, •/e) This is probaUy aMis. 

(b) 2 East* h30« print fpr ** each.^’ 

G g*4 think. 
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1813.1S. think, there e|^)ear8 here on the Part of the Testator to 
Wfuc^ON include ille^timate Children. We do not therefore think, 
that it bears with any Weight upon the present Case. 

Adam. 

In regard to jrcn«6<?/v. iStTO^hwitheTestator/afTie# J?rad- 
ahaWf having devised all his real and personal Estate to a 
Trustee, declared the Uses thereof in the following Words i 
I ^ve all my personal Estate whatsoeverand wheresoever, 
“ &c. to my dearly beloved Mary A nn Simpson one of the 
Daughters of «T. Simpson^ kc. fOT her sole Use ami Bexu^t 
for ever; and I will that outof tlie Rents, &c. of my said 
“ Estates my said Trustee shfiii pay unto tlie said 3f. A, 
“ Simpson an A.niuity of j£^150 for her Life; and in 
“ case I shall have gny Chil 'l or Children by her who shall 
** be living ut my Decease tlien I enrder,'” &c.; and he 
proceeds to make a Provision for such Children. The 
Will bore Date the .*28tn of January^ 1795; and the 
Testator had one Mr^e Child by Mary Arm Simpson then 
living. This Child died or llis Qth of June, 1795; and 
on the 29th of August in the same Y ear the Testator in¬ 
termarried widi the said Mary Ann Sin^on ; and had 

Tlu^e Children bv her; Two of whom were die Defend- 

•* ' 

ants in the Cause, tlie otlie* having died. The Question 
was, whedier the I»Tarria»Te of the Testator and the Birth 
of these Childi-en after d^e Dale of the Will operated as 
an implied Revtication of it; and the Court of King^s 
Bench were of the Opinion, that they did not so operate; 
bolding, that diose Ciiili.r'.‘U migliL lake under the WilL 

Perhaps it might have been well d^ded upon the Facts 
of that Case, that it did not sufllcieiitly appear, that the 
Testator inieiideci to includj illegitimate Children in the 
Devise; inasmuch as both he and Mary Ann Simpson 
ware ringle at the Time, when he made his Will; and there 
was no impediment totheii marrying, and havinglegitimate 
Children; who might be the intended Objects of his 

Bounty, 
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Bounty^ From the Language of the Judgment howevo! 
it certainly seems^ that the Court thought, that the Testator 
. meant td provide for Children of a different Character and 
t)enominalion front legitimate; and yet they determine, 
that legitimate Children may take under the Bequest. In 
every View of the Case we think that they might; because 
the Terms of the Devise were ^ge enough to comprehend 
them: but nothing is said in that Judgment, from which 
we can collect, that where a Devise evidently points at 
illegitimate Children, and where legitimate Cliildren are 
adnutted under it, because the Words are large enough to 
reach them, the illegitimate Children cannot take together 
with the le^timate; nor that even in the Case th^ before 
the Court, if the ille^dmate Child had beep living, ho 
would not have been permitted to take with the legitimate 
Children. • 

But if it is an established and inflexible Ride, thatlegi* 
timatc and ille^timate Children can in no Case take together 
under the Description of Children, we should ratlier be 
disposed to in the present Case, that legitimate Chil¬ 
dren could not take, notwithstanding the generality of the 
Words, than that illegitimate Children should be excluded 
to the Disappointment of the clear ancf manifest Intention 
of the Testator. It is observable, that in the present Case 
there are no legitimate Children to contend with ttie illegi¬ 
timate : but we have reasoned it on the Supposition tliat 
there were both ; as much of the Argument was founded 
on tlie Possibility" of that Event, 

t 

We have stated the Grounds upon which independent 
of any Authority to die direct Point our Opinion in Favor 
of the Children is founded: and the Manner, in whidh it 
appears to us, that the Arguments and Authorities, urged 
against the Claim of tliesc Uhildren, may be answered: 
but them is one Authority directly to the Point, that ille¬ 
gitimate 


I81S-13. 

WlLKlNSOM 

Adam. 
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4^194 A gttkiMrie C^dren, born, and reputed as such, before the 
Wiidc^ov ™®y ** ® Clae» under the general Desoriptkm of 

^ Children. We allude to the Case of Methioh against 
the IMe of Devon (a). 

That Case arose upon a Devise of ^3090 b/the late 
Earl of Devon to all the natural Children of his Son the 
late Duke of Devon by Mrs. Heneage ; and die Question 
was, whether the natural Children of Mrs. Heneage, bom 
after the* Will, should take a Share of the 3000. No 
Question was made but that tlie Children, bom before the 
Will, might legally take; and the Chancellor (Lord Mao 
cle^eld) in stating the Objection to the Claim of Children, 
bom after the Will, clearly explains the Ground, upon 
which he thought the Children, bom beforetheWill, might 
take under'chat Bequest 

He says, thatBastardscannottake, until they havegained 

Name by Reputation; and again afterwards, that a 
Bastard could not take, until he had a Reputation of beiqg 
such a one'’s Child; and that Reputation* could not be 
gained, before the Cliild was bora. It is evident therefore, 
that under the Description of all tiie natural Children of 
his Son by Mrs. Heneof^^ the LoVd CJumceUor thought^ 
that allj who had acquired the Reputation of being such 
Children, before the Will was made, might legally take; 
and consequently that the Enquuy must be, not who were 
in point of Fact such Children, but who had acquired the 
Reputation of being so. 

For these Reasons we think, that the Three Children 
of. the Testator John WUkinson by Ann hevm, who had 
acquired the Reputation of being such Children before the 


(a) I WUL 499. 


Date 
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l)ate of his Will, are entitled to his real Estates under the 
Will alone, without the Aid of any other Papefs. 

A. Thommok, 

S. Le Blanc, 

V. GrlBM. 


WiLxiinoic 


Adah. 


The Lord Chancellob. 

I have been favoured with the Opiidon of th^ Three 
Judges on the second Point; how titr this Book is to be 
considered as describing the Individuals, who are to take 
under the Will. The Judges state thdr Opinion m the 
following Terms: • 

** Upon this Point, as it regards the real Estate, we 

agree in thinking, the Testator does no||^ refer to the 

Book, as containing the Description of <he Persons to 
“ take under the Will; and it cannot be resorted to as Pait 

• 

* of his Will for the Pui^pose of ascertaining ihem.” 

a 

This is expressed in very cautious and particular Terms; 
from which I understand, tliey do not go the Length ojf 
saying, that no Part of the Book can be considered as Paii 
of the Will. I believe, they intended that: but k may 
mean, that, attending to the particular Manner, in which 
the Testator in that Book refers to Subjects, as to which 
he gives Directions, the Reierence is not to that Part of 
the Book ; or tliat it does nut make it Part of the Will. I 
«)llect however their Opinion, that it must be by Fort^ of 
tlie Will itself, that tlie.se natural Children aTe to tdke; and 
that they cannot have tlie Benefit of the Gont^lltts of this 
Book as a Description of them. 

As tliis is a Case, furnishing Questions, not only of con 

• riderabl^ 


1819. 
Feb . IQ. 
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1813-lS. 

Wilkinson 

*!• 

Aoak. 


1813. 
March 1. 


sideroble Importance, but of Difficulty, and which prob9u 
bly may go to the House of Lords, I should not think it 
right to state m^ly my Opinion upon the Two Points 
without the Reasons; and before the Conclusion of the 
Cause I .shall have an Opportunity of conversing with the 
Judges, and understanding precisely the Grounds on which 
they proceeded. . 


The Lord Chancellor. 

This is a Case, in which, the Testator being a married 
Man at tlie Date of his Will, his Wife then living, and 
having no le^timate Children, it is proved as a Fact, that 
he had Three Infant Children, bom of a Woman, named 
Arvn Lewis; ||fhich Three Children, it appears proved, had 
gained th6 Imputation of being his natural Children. 
After the Execution of his Will he appears to have fre¬ 
quently re-published it: but it is only material to notice, 
that he did re-publish it, after he had in a,Book expressly 
stated by a Paper, not attested by Three Witnesses, who 
were tlie Individuals he I by the Description of cer¬ 
tain Devisees in his Will. Ec re-piiblished the WiU by a 
Codicil, duly attested, ci a Date subsequent to that De¬ 
scription ; and one Qiiestion, that was made, is, whether 
that Book is tp be taken to be Part cf tlie Will as to the 
real Estate.^ 

The Two concluding Clauses of the Will, whidi must 
be taken as speaking from the Moment of the last Be-pub- 
lication, have Reference to the Book, which has been pro¬ 
duced; and it was particularly pointed out by Mr. Prestem, 
tliat in one of tlicse Codicils, proved in the Ecclesiastical 
Court, the Testator takes Notice of the Place, where he 
wishes to be buried. Upon this Question the J udges have 

I 

certffied 
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(certified their Opinion, that this Book canilot*be resorted ] 819.13. 
to for the Purpose of explaining, who Are the Persons, WilkInsok 
intended lo take; and I take them to have expressed their 
Opinion so, in order to avmd concluding the Question, Aoav. 
whether that Book might be resorted to as Evidence of the 
Reputatlbn, to fix the Character of Children upon these 
Three Devisees. I say nothing at present upon that 
Question; as I remain of the Opinion I expressed; that 1 
find no Authority to justify me in holding, that this Book 
with reference to the Devisees can be taken as Part of the 
Will as to the real Estate. It is not necessaiy to examine, 
how far all the Dicta to be found, where a Will, attested 
by Three Witnesses, refers to an antecedent Paper, can be 
supported: but there was no Period of tliis Testator's 
Life, in which it could be asserted, that, if he had died at 
that Moment, any Book whatsoever would have formed 
Part of his WiU. The Book was ambulatory to the last 
Moment of his Existence; and it is impossible upon the 
Principle of the Case of Smart v. Prujean (a) ta main¬ 
tain, that this Book was Part of the Will as to the reaf 
Estate. If it pould have been so considered, it would not 
have been necessary to consider the other Question upon 
the WiU; as those Papers would have given a distinct 
Desoription of the Persons intended: but, if they are not 
to be token as Part of the Will, it is necessary to gonrider 
the Testator's Meaning, as it is to be collected agreeably 
to the Rules of Law upon the WiU itself. 

This is, as I have observed, the WiU of a Man, married, 
his Wife living at the Time, having no legitimate Children^ 
but Three Infants sufficiently proved to be at tliat Time 
his reputed Children by Ann Lewis. The jQuestion is, 
whether those Three ChUdren, who had gain^ the Repu- 

lation being the Children of this Testator, previously to 

• 

(a) 6 Fej. 560. . 

'die 
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1813*13* the Will, can take the Prop^ty, devised by these Words; 
Wiu^soN illegitimate; or whether the Construction is not to 

<c, be such Children as he might have by Ann LatAs l^lly ; 

KnkUt in case his Wife should die; and he should marry Ann 

Leztns, and have Intimate Children by her. 


" Child,*’ &c 
pn'md facie 
means legiti* 
mate. 


The Rule cannot be stated too broadly, that the D^crip> 
* ti(Mi, “ Child, Son, Issue,” every Word of that Speciesf, 
must be taken primd fade to mean legitimate Child, Son, 
or Issue: but the true Question here is, whether it appears 
by what we call suffident Description, or necessary Impli¬ 
cation, that the Testator did mean these illegitimate Chil¬ 
dren ; and, to view the Case as accurately as is necessary 
for the Put pose of a Determination of that Question, we 
must consider, what would have been the Effect, not only 
with referdhee to Children who had at the Time of making 
the Will gained the Reputation and Cliaracter of being his 
Children, but also as to future illegitimate Children; who 
, though not to be cemsidered as his Cliildren at tlie Moment 
of their Birth, might have acquired that Character before 
his Death; and we must see, what would have been the 
Effect; if it had happened, that, surviving his Wife, he had 
married Ann Lewie; and had legitimate Children by her. 
The Case has been very ably argued upon the View of all 
these Events. 


In all the Cases, that I have seen, having Relation to 
this Question, the illegitimate (|||ildren, if they were to 
take, must have taken, not by any Demonstration, arising 
out of the Will itself, but by the Effect of Evidence 
dehors, read, or attempted to be read, with a View to 
establish, npt out of the Contents of the Will, but by 
something extrinsic, who were intended to be tlie De¬ 
visees; and if iny Judgment upon this Case is supposed 
to rest iipm any Evidence* out of the Will, except that 
which establishes the Fact, that there were Individuals, who 

had 



CASES IN CHANCERY, 

had gained by Reputation the Name and Character of 
his Chyidren, that Conclusion is drawn without sufficient 
Attention to the Grounds, on which the Judgment is 
Ibrmed: my Opinion being, that, taking the Fact as esta* 
blished, that there were Children, who had gained the Re¬ 
putation, of being his Children, it does necessarily appear 
on the Will itself, that he intended those Children. If 
that Principle is just, and this Case falls within its Reach, 
all the Cases cited are inapplicable to this. 

In the Case of Go^rey v. Davis (a), whatever wai| 
proved in the Cause, nothing resulted from the Will itself, 
shewing, that the Testator knew those Circumstances, 
whicli were reasoned upon. There is no Doubt, that Child 
might have been Persona designata: but the Question was, 
where the Will furnished nothing but the genei^al Descrip¬ 
tion “ the Child of William Harwood^ those Terms were 
a sufficient Indication of that Intention. The Question 

a 

then, conastently with that Case, will be, what is necessary 
in a Will, describing the Devisee under the general Term' 
“ Child,'' to enable the Court to say, there is sufficient in, 
tliat Will particularly to point out, and manifestly and 
incontrovertibly to shew, that the Testator intended a 
natural Child; taking the whole Description together. 
With that Decision I perfectly agi’ee: my Opinion beings 
that there was not enough in that Will to shew, that the 
natural Cliild was the Persona designata. Harwood was 
a single Man; who might marry; and might have legi¬ 
timate Children; but the Question in this Case is as to a 
Man,married at the Time of making the Will; and stating 
incontrovertibly, that he thought his Wife w'ould survive 
him. What could he mean by describing tliese as hi^ 
(Children; the Children of a Person, who, it i^ plain, sup¬ 
posed, he should die, before he could get rid of the Con¬ 
nection he had by Marriage with another Woman. 


46S 

1813.13. 

W UKIKION 

9 . 

AsAii. 


(a) C Ffs. 43. 


The 
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V, 

Adam. 


The Case of Carfyorigfit v. Vawdry (a)f also ajipettRI' 
to me to be rightly decided: by the Language of the WiB 
in that Case the Testator appears to have had iit Cobtein*. 
plation, that there might be more, or fewer, Children at 
her Death than there were, when he made his Will; whidh 
is very material to this Case. Though, it is true, there were 
'J'hree legitimate Children, and One illegitimate, the 
Circumstances of the Direction to apfdy the Income in 
Fourths can only afford a Conjecture; as, if between the 
Time of his Will and his Death One or Two of these 
Children had died, the Diviaon in Fourths would have 
been just as inapplicable, as it was in the Ca^, that hap- 
pened. The Question therefore'only comes to this; 
whether the single Circumstance of his directing the 
Maintenance in Fourths compelled the Court to hold by 
necessary Implication, that the ille^timate Child was to 
take by Implication with the others, as much as if she had 
been in the’clearest and plainest Terms Persona designata, 
and my Opinion is, that this Circumstance is by no Means 
sufficient. That Testator, it is clear, had made a Will, 
which, though his Death followed so quick, would have 
operated in Favor of all his Children, however numerous 
they might have been; and in Favor of subsequent legi-. 
timate Children, even if every legitimate Child he had 
before^had died. It was therefore impossible to say, he 
necessarily means die illegitimate Child; as it is not possi* 
ble to say, he meant those le^timate Children. That Will 
would have provided for Children, living at the Time of his 
Death, though not at the Date of his Will. It could not tie 
tricen to describe Two Classes of Children, both le^timate 
and illegitimate. Without extrinsic Evidence it was im¬ 
possible upon the Will itself to rtuse the Question. The 
Will itself furnished no Question whether legitimate ot 
illegitimate Children were intended; but the Questiem, 
upon which the Court \ffUs to deride, was furnished by 
Matter, arising out of, not in, the Will. 

{aj 5 Fee, 530, 

* Tha 
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/ '*? 1 ‘A 

The Qise of Kenehel v. S^qj%o/n (d) had fof a <^n« 
Biderable Time very great Weight with tn& upon this 
Question. • The Point, immediately before the Court, was, 
whether the Will oiT that Testator, who was an unmarried 
Man, was revoked by his Marriage and the subsequent 
Birth of« Children. The Opinion of the Court, con¬ 
sistently with former Authorities was, ^at, as Marriage 
alone will not revoke a Will, though connected with the 
Birth of a Child, it will, yet those Two Circumstances 
would not have that Effect; the Will contmning a Provi¬ 
sion for Children, if the Testator should have any. 


1813-13. 

WlI.WNSO» 

V. 

Adak, 


Marriage 
alone not a 
Revocation of 
a Will; as with 
(he Birth of a 
Child it is. 

Exception, 

Upon what can be ccdlected from what was said by the ^j|| 

Court and from the Argument, tJiere was noj^ing upon 
the Face of that Will, raising a necessary Implication, Children, 
that Icfptimaite Children were not to take; orjhat legiti¬ 
mate and ille^timate Children could dot take together^ as 
it has been argued here, uuder tlie same Description. It 
would be very difficult to make out, that thejf can so take: 
but that was not a Difficulty, witli ivhioli the Court Lad ’ 
to contend in.tiiat Caste. If die Court had dioiight, 
that those Words meant iUcgitimale Children, the neces¬ 
sary Effect of the subsequent Birth of Children w^uld 
have been, that the Will would have been revokeri. We 
may conjecture, that he m'ejmt illegitimate Cliil Jren, if he 
did not maiTy: yet notwithstanding that may be con- 
jectvired, the Opinion of the (Vmrt was, as mine is, that, 
wlu'. e li'.i r’l.iiKiri'itfl :k scribing an mmiarriedWoman 
as dearly beloved by him, does no more tlian making a 
Provision for her and Children, he must be considered as 
intending legitimate Children; as there is not enough upon 
the Will to sljcw, tliat he meant illegitimate CJiii- 
dren; aird my (^jiinioii is, that such Intention must appear 
by necessary Implication upon the Will itself 


^aj 2 Eaari 530. 
H>h 


With 


Vot. I. 
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Implication. 
Necessary 1 m- 
plication im¬ 
ports, not natu. 
ral Necessity, 
but so strong 
Probability, 
that an Inten¬ 
tion to the 
contrary can. 
not be sap. 
posed. 
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I 

With regard to that Expression “ neoess^ Implfctk 
“ tio«,’* 1 will repeat w hat I have before stated from a 
Note of Lord HardwicJce's Judgment in Coriton''v. 
HeUUri that in construing a Will Conjecture must not bo 
taken for Implication: but necessary Implication mcans» 
not natural Necessity, but so strong a Probability of In¬ 
tention, that an Intention contraiy to th&t, which is im¬ 
puted to the Testator, cannot be supposed. 

I do not notice EarU v. Wilson fa) and all the other 
Cases; as they only go to this; tliat the Description of 
Son, Child, means primd Jade legitimate Son, &c.; 
suid all the Cases, from the Fassage in Lord Coke (h)^ 
establishing, tliat a Bastard may take by Purchase, if 
sufficiently described, amount to no more Uian he must 
make that out upon the Will itself. 


Bastard may 

fake by Pur- stated with great Force, that a Decision in 

chase, if sulfi-' favor of these Children would introduce Evidence, which 
cientlyde. Court ought to endure; that the Mother must be 

scribed ; and called, for the Purpose of enquiring from her, whether 
having ac. the illegitimate Children were begotten by the Testator, 
qiiired the Re- or by otlier Persons. That is not so. All the Canes, 
putation of the which negative the Possibility of a natural Child taking 
Cliild of that under' the general Description of “ the Child, of w'hich A. 
PersOQ. “ Is enslent by me,” &c. are Authorities, that this is not the 

Species of Evidence, by w'hich the Court enquires, who 
are meant: but the Evidence of that is, that A. has acquired 
the Name and Character of Son, or Child, by Rtqiula- 
tion; hiid, whatever Disappointment it may l>c supposed 
a Testator would feel, if, having hail no Concern w ith 
the Creation of that Child he could see wliat was going 
on, yet, tliat Child, if it hail obtained the Keputatio^i 
of being his Child, would take iiiuler that De.xcription ; 
tliough if he had been a'ware of the ri'al Fact, he woultl 

- (a) 17 Fes. *28. (b) Co. Ur. 3. b. 
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have preveiited that by an Alteration of his Will: but the 1812-13. 
true Question is, had the Child acquired a Name and Cha- 
racter, that entiUed the Court to say^ that Child is the 
Person to take ? Adam, 


It was^tated^ very ably^ that this might have done, if 
the Description had been by a Nick-name, a bodily In¬ 
firmity, the Place of Birth, or Residence, of the Child» 
and it seems to be admitted, that, if the Testator had 
spoken of his Three Children by Ann Lewis, that would 
have done: fbt it is said, they cannot be dscribed as a 
Class. If diat Description would liave done, the Ground 
must be, that the Evidence establishes, who are to take 
by Reputation: not as Evidence oPthe Fact. .If you are 
to enquire, who was the Fatlier of the Children, you 
must do so in tlie same Manner, when he docs not state 
their Number: but in that Case also, if it can be proved, 
that there arc Tluve Children, who had acquired the Re¬ 
putation of being liis Children, they would take; and if 
he had mentioned Three Children, and only Two could 
be found, who had the Reputation of being his, those 
Two only would take; though Three were mentioned; 
not being expressly named in lus WilL 

It was strongly urged farther, that tliough he might give 
to Three C'hildren by aDesepption, amounting to dcAgna- 
tin Personarum, he could not give to natural Children, as*a 
(’ia.Ns; supposing he had used those Words, instead of 
any equivalent Expression. Upon that Question, whether 
he could give to natural Children, as a Class, whatever 
might have liecn my Opinion, if tliis were res Integra, tlie 
Case of Mcthnni v. The Duke of Dexwi (n), which has 
deteriniiied, that a Testator may give to natural Children, 
as a Class, has never been disturbed; and if it is to be 
now disturbed, tins is not the Place for that. 

(a) I P. Wilk 529. 

Hhi* 


It 
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It 13 farther contended however) that. If natural Ch3« 
dren, then bom, may tidce as a Class, future natural 
Children cannot. It is quite unnecessary now to decide 
that Question. Here are no ailter-bom Children; and* 
witli i*egard to the Expression “ which I may have,” 
though obviously future, yet upon the wh^e itcs clear, 
that by those Words the Testator meant to describe Per¬ 
sons tlien, at the Date of the Will, in Existence. Whe¬ 
ther the Cases citetl from Lord Coke (a), which are all 
Cases of Deeds, have necessarily established, that no fu¬ 
ture illegitimate Child can take under any Inscription in 
a Will, whether that is to be taken as the Law, it is not 
necessary to decide in ^is Case. ‘I will leave that Point, 
where I find it, without any Determination. It was fer- 
ther argued with great F<ircc, that, if tliis Testator hod 
livedf until the Death of his Wife, as he did, and had 
afterwards married Ann Lewh^ and had legitimate Chil¬ 
dren by her, diose Children must have taken; and 
^ mate and illegitimate Children cannot both take under the 
same Description; and it would lie very difficult to per¬ 
suade me, that they can; but, if my Opinion is right 
that upon the Contents of this Will the Testator is proved 
to have intendctl illegitimate Children, that Question 
never amid have arisen; as tlicn, tliough tlic Devise is to 
illegitimate Children, Marriage and the Birth of legitimate 
Children would have the same Effect os ujHm a Devise 
to any Stranger. 

The Question therefore ernnes round to this; whether 
upon the Contents of this Will it is jN)ssiblc to say, lie 
could mean at the Time of making that Will anv but 
illegitimate Children: amarrii*d Man ; with a Wife, who 
he thought, would survive him; providing fi>r another 
Wmnan, to take after the Death (ff his Wit'e, and fiir 


faj Co. Lit. 3. b. 


Children 
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by Uiat Woman: it is impossi]i)le, tliat he could 18IS-13. 

mean any Thing but illegitimate Children; and, if that 
•Devise iirould liavc comprehended le^timate Children, 
i^at would be by an Operation of Law, that would have Adam, 
been an entire Surprise upon liim: as he could not mean 
l^tinuAe Children by tliis Will. If tlic Will itself 
shews that, without any other Evidence than Avhat proves, 
who were reputed to be his Children, and, that being 
established, the Will itself shews, he meant Ui pnwide for 
them, so providing for tlicm as necessarily to shew, that 
they are his Devisees, there is no Authority, that the 
Devisees, whose Character is so necessarily to be collected 
from the Will, are not*capable of taking. 


The Conclusion is, that these Three Children are upon 
the Will itself, the whole taken^together, without looking 
at the Book, entitled to take as die Devisees of this 
Testator. * 


The Injunction was dissolved; and the Bill dismissed (^a ). 
(a) Svsaine y. Kennerpost. 


SWAINE V. KENNERLEY. 


1813, 
Feb. 7. 


yAMES Swahie by his Will, dated the 24th of Au- Under the 

* 1 7!|B, devised his real Estates to Jotm Kent and Description of 

Samuel Kennerlevy their lleirs and Assigns, upon Trust Children” in 

a Wilt, lllegiti* 

mate Children, existing at the Date of the Will, not entitled, unless 
proved by the Will itself to be intended; and Evidence can be received 
only for the Purpose of cojlecting, who had acquired the Reputation of 
Children. • 

An only* legitimate Son,therefore held entitled as Devisee. 

Hh3 by 
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1813. by Mortgage or Sale to raise'^the Sum of £^100, an^ 
SwT^e same in . their own Names in the Purchase of 

®. Freehold Lands, &c. and settle the same to the Use of 
KairineBx.cT. all and every the Child and Children of the Testatot^s 
late Son Thomas Swaine deceased equally to be divided 
between or amongst them, to hold as Tenant^'in Com¬ 
mon and not as Jcrint Tenants, and to the respective 
Heirs of the Body or Bodies of all and every such Child 
and Children issuing. 

The Testator's Son Thomas Swaine left Three Chil¬ 
dren: of whom the Plaintiff only was legitimate: the 
odier Two Tiumas and John Swaine l)eing bom before 
Marriage.* The Bill prayed a Declaration, that the 
Plaintiff was entitled as Tenant in Tail in Equity to the 
whole d£’2100, &c. All- the Children were living at the 

Date of the Will. 

« 

, Mr. Hart, and Mr RmpeU, for the Plaintiffs; and 
Sir Samudl Romtlly^ and Mr. Agar, for the Defendants, 
declined to argue this Case; as it must djepend upon the 
Decision of Wilkinson v. Adam (a). After that Decision 
this Cause was set down for Judgment. 


The Lord Chancellou. 

I 

Upon looking into the Papers in tliis Cause I am 
clearly of Opinion, tliat no Person except the legitimate 
Child can take under this Devise, for this Reason; that 
the Will itself does not prove, that the Itestator meant 
an illegitimate Child; and according to the Opinion, ex¬ 
pressed \ji,Adam v. WWeinson, I cannot go into the Cir¬ 
cumstances of Evidence to raise a Construction. The 
Will must prove, that illegitimate Children are intend- 


tid; 


faj Ante ; the preceding Case. 



CASES IN CHANCERY 


and exti4nsic Evidence C4Ui be received only for the 
Purpose of collecting, who bad acquired the Reputation 
, of, being Children of the Person, named in the Will. 


1813. 

SWAIMB 


KfiNaBBLEr. 


_ w 

The Decree was made accordingly. 


BULLOCK a FLADGATE. 


Rolls. 

1813, 

March 13. 15. 


T he Bill was for a sjjecific Performance of a Contract EfiFect of a 

for the Sale of an Estate. The,Answer, submitting private Act of 

to perform it, if the Plaintiff could make a good Title, Parliament, 

stated, that by the Abstract it appeared, tliat by Inden- an 

tures, dated the 18th and 19th of November, 1763, on the . ^***p** 

, ’in rriistces and 

Marriage of Elizabeth Lani and John Bullock, Sir John 
Philips by tlie direction of Elizabeth Lani, in whom the*l'r,jst to sell, 
Estates were Ijy a former SettlcnK-nt and Will vested in discharged 
Fee-simple, conveyed to Francis Bailer, George Elliot, from the 'I’rusts 
BXi^JohnSt. Lcgcr Douglas, upon Trust after the Marriage i'eWlement; 

to permit Elizabeth Lant during her Life to receive the the 

Rents and Profits fw her separate Use, and after her De- 

1 T 1 T 1. n II r I TT r I staodihg Under 

cease, leavinar Issue by John Bulloek, to the Use of John „ • o 

’ “ _ * prior Settle- 

Bullock for life; with Remainder to the Use of Bailer, 

Elliot and Douglas, and their Heirs, during the Life of Po«er to ap- 

John Bulloek, upon Trust to })ivser>e C’ontingent Re- point Imitates, 

mainders: with Kcinaitider to the Use of the first and to be purchased 

other Sons of the Marriage suc-ccssively in Tail, and of the "hh Money, 

Daughters, as Tenants in Common in 'J’all; and for De- produced by 

fault of such Issue to the Use of such Person or Perstms, ***** ®‘**** 

and for such Estate and Estates as Elizahcth Lant should ®***^’^ Estates, 

Wtll 

notwithstanding her Coverture by any Writiri«r under her . * . x 

° 1 1 • by an Appoint 

Ilrnid and Seal, attested by two or more credible Wit- opera>«g 

H h* 4i nesses, directly o* 
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■ 

Boju^ock 

Fladgate. 


nesses, or by her last Will and Testament duly executed* 
appoint; and, in Default of such Appointment, to i^hc 
Use of Elizaheth Lcmt, her Heirs and Assigns for evdr.. 

By a private Act of Parliament, 12 Geo. S, reciting 
the Settlement of 1763, it was enacted, that tlie |q|tded 
Estate should from the 1st of Jvly; 1772, be vested in 
John Saint Leger Dou^as and John Cook, their Heirs 
and Assigns, freed and absolutely discharged from all the 
Trusts, Estates^ Charges, 8cc. in tlie Settlement limited, 
upon the Trusts following: that the Trustees should with 
the Consent and Approbation of J(Jm BoMock and Eliza-, 
heth his Wife in Writing ipakc sale, dispose of, and con¬ 
vey, the Premiss; and lay out the Money, so ari^ang, in 
the Purchase of E^tes in Fee-simple, to be settled to the 
same Uses as declared in the Settlement; artd that the Per¬ 
sons, to whom the Trustee should sell, should hold and 
enjoy “ freed and absolutely acquitted, exonerated, and 
“ dischargetl, of and from all and every the Uses, Trusts, 
Estates, Charges, Powers, Provisoes, Limitations and 
Agreements, in the said hereinbefore recited Indenture 
“ of Settlement, made on the Marriage of the smd John 
“ BuUock and EUz<J}eth, his Wife, limited, provided, 
“ declared, or agreed, of and concerning the said Pre- 
miles respectively;’’ and that the Receipts of the 
toss should be sufllcient Discharges to the Purchasers, &c. 


It was farther enacted, that until the Sale the Trustees 
should stand seised of the Premises, so vested in them, 
in Trust to permit and suffer the BLents, Issues, and Pro¬ 
fits, to be received and taken by the Person, who ought 
or would Jiave been entitled to receive the same, in case 
that Act had not been made. The Act contained a Clause, 
saving to the King and all other Persons (except John 
]^$iUock and Elizabeth, his Wife, and their Issue, and the 
and Assigns of Elizabeth BuUock, and the Ti^stees 
^ m 
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ih the Marnage Settlement, their Heirs, ^;dnd all 
sons, claiming any. Use, Estate, Trust, skt- in ^te Prb- 
• ^»Bty by virtttb of the Settlement, Mid tlleir respec^e 
Heirs, &c.) all such Estates, Rights, Titles, Interest, 8lc. 
as they had before p^sdiiglhe Act, or would-have h^d^ in 
case thtf same had not passed. 



BennoeK 

> '■; > 


FLADhai^B. 


No Part of the Estate having been sold according ^to 
the Directions of the Act, Elhaheth BvUock by her Will, 
dated the 31st of Jamtary, 1780, and dlily attested, de¬ 
vised and appointed the Premises to tlie Use of Sir James 
LeJee and the said Jolvn Cook^ their Heirs and Assigns, in 
Trust for John BulUltk for Life, and after his Decease in 
Trust that Lake and Cook, or the Survivoraol’ them, his 
Heirs or Assigns, should sell; and apply the Money, aris¬ 
ing therefnnn, in the first Place^ in Payment of several 
Legacies; and the Residue to and amemgst all and every 

the Child and Children of the Plaantifls, JorOithan Josiah 

» 

Christopher Bullock and Juliana Elizabeth, his Whe, 
wlio should be living at the Death of the Testaiiix*s 
Husband, an^ to his, her, and their, Ex^utors and Ad- 
ininistrators equally, See. 


lly Indentures dated the 12th and 13tli of May, 1780, 
Bullock and his Wife conveyed tlui Estates to Sir James 
Ijuke and his Heirs, to the Uscof t/o/iw Biilhck^ov Life; 
with Remainder to the Use cA‘ Dmip^as and Cook and their 
Hdrs, during the Life of John Bullock, ujKiii Trust to 
preserve (Contingent Remiundevs; witli lleuiaiiiders to the 
Use of Elizabeth*Bullock for Life, and the first and otlier 
Sons successively in Tail, and the Daughters, os'Tenants 
in Common in 1’ail; Reraahider to the Use of such 
Persons, and for such Estates, as Elizabeth Buklock 
whether coi’rr< or sole, by Deed or Writingby her sealctl 
and delivered in the Presen^ of ami attested by Two or 
more Witnesses, or by her Will, or any Writiiig purport¬ 
ing 
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' l8iS. hig to be her Will, agned % her in the Presence and 
BuLLoa attested by Three or more Witnesses, should direct, limit, 
cn* appoint, and, in Default thereof, to'the Use of the 
FxADGATa. I*Jaintiff Juliana Elizabeth the Wife of Jonathan Josihh 
Christopher BttUocky her Heirs and Assigns for ever. 

Elizabeth Bulloch died in 1793; never having had 
Issue, or made any Appointment under the Power, re¬ 
served by the Deeds of Mapf 1780; and, being ill^ti- 
mate, she left no Heir. 

i^y Indentures, dated the 13th and 14th June, 1800, 
the Plaintiffs Jonathan Josiak Christopher Bulloch and 
Juliana Elizabeth, his Wife, conveyed to Charles ArmJd 
and his Heirs; to hold, subject to the Life Estate of Johi^ 
Bulloch, tp the Use of Sir James Lake and John Cook, 
tlieir Heirs and Assigns for ever, upon and for so many of 
tlie Trusts, Ends, Intents and Purposes, &c. by the Will 
of Elizabeth BiJloch expressed, as were then existing un- 
detennined and capable of taking Effect Since the 

ExecuUim of those Deeds John BuMoch died. 

• 

The Answer submitted, that under the Circumstances 
John Bulloch and Elizabeffi his Wife had not, nor had 
either of them, ever any Pon'cr to appoint the equitable 
Reversion in Fee-simple of the Premises, expectant on the 
DeWmination of the precedent equitable Estates, created 
by the Marriage Settlement; and that the legal Estate 
in Fee-simple was not vested by the Act of Parliament in 
Doiiglas and Cook, or cither of them*; but after that Act 
passed remained vested in EUzcJ>eth Bulloch; and had 
Cvschcated to the Crown; and, if John and Elizabeth Bul¬ 
lock, or either of them, ever had, before the Act passed, 
any Power to appoint, the equitable Reversion in Fee- 
simple, the same Power wuld not be exercised after the 
Act passed. 


Sir 
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Sir Samuel Roimlly^ Mr. Leachy and Mr. Trowery for 
the Plaintiffs, ctmtended, against the first Objection of 
* Jhe Purchaser, that the legal Fee, remaining in Elizabeth 
BulhcJcy had by her Death without Issue escheated to the 
Crown, that the Olyect of the Act of 'Parliament was to 
vest th5 Estate in the Trustees to sell; giving them, not 
such Estate as the Trustees under the Settlement had, but 
an absolute Estate in Fee, devested of all the Uses and 
Equities under the Settlement, that they might convey 
the absolute Fee to a Purchaser: 


.415 

mu, 

Bcklock 

FlAnuAtB. 


Secondly, to the Objection, that the Power of Ap¬ 
pointment was not over the Estates, originally settled, 
but over tliosc only, directed to be purchrifecd with the 
Money, produced by the Sale, that Mrs. Bullock had a 
Right to elect, that the Sale, which was td take place 
only with her Consent, should not be made; accord¬ 
ing to Pcarmn v. Ijine (a)\ and her Power operated 
equally upon the original Estates, not sold. ^ 

'Sit. Harty My. BeU, and Mx.ShadweUy for the De¬ 
fendant. 

Though the legal Estate was intended to be transferred 
to the Trustees by the Settlement of 1763, and the Con¬ 
veyance was calcul ited to have that Eflect, nothing pftssed 
but an equitable Interest: the legiil Estate remain¬ 
ing in Elizabeth Bullocky in whom it was then vested, 
has in tlie EVents, tiiat liave taken place, escheated to the 
Crown; and there is no Jurisdiction to enforce the 
Equities, that may subsist against Individuals. In all such 
Cases a private Act of Parliament is considered merely 
A a Form of Conveyance, removing Disabilities; but con- 


(a) 17 Tm. 101. 


strued 



m 
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stnied upon the same Priiwiple as ordinaiy Coirvey- 
imces'to be controlled and regulated by the Object 
of die Parties, vath reference to the Natuflre of the 
Subject The Sole Object was to amvey the Estates, dis¬ 
charged of the prior Uses and Trusts; in other Words to 
extinguish all those Trusts and Uses. In the Construc¬ 
tion of sucli an Act the Court understands the Legislature 
as intending no more tlian to transfer such Tide as the 
Parties are stated to have had vested in them. There was 
no Intention to transfer any legal Estate from Mrs. Bul~ 
lock; who, it is assumed, had not the legal Estate. The 
whole Eftect therefore was to transfer to Trustees for Sale 
Budi Estate as the other Triistees had, di.scharged of all tlie 
Trusts of the Settlement. The Case of Pearson v. Lane 
ha.s no Ajiplication. The Court is pressed to give to this 
Act of l*arliamcnt, which has totally annihilated the I*ower 
of Appointment, Mn Operation beyond the express De¬ 
claration of its Object; which is limited to vesting the 
Estates in Trustees cleared from all the Trusts of tlie ori¬ 
ginal Settlement; leaving all other Interests, as they stood: 
consequently leaving in Mrs. Bullock the Estate in Fee, 
which none olf the Parties contemplated as lieing in her. 
I n Wcsilcij V. Clarke the Parties, who applied for the Act 
<'>f Parliament, being Tenants in Tail, might have barred 
the Estates by their own Act: but Mr. and Mrs. Bullock 
were only Tenants for Life. 


The Master of the Rolls. 

Two Objections are made to this Title: first, that the 
legal Estate was not vested in the Trustees under the Act 
of l*urliament: secondly, that the Appointment by Mrs. 
Bullock of the beneficial Interest in this Property is not a 
valid ApjK)intment By the Act the I’roperty is settled 

upon 
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upon and vested in and their Heirs and 

Assigns. There is nothing iinperfect or ambiguous in 
that Enactment: whatever Mistake their might be with 
regard to the Persons, in whom th^ Jegai Estate was 
before Vested. The cleat Intention of the Legislature and 
of the Parties, was, that it should then be placed in-tbese 
Trustees. The Clause docs not take the Estate ^ut-of 
this, or that, particular Person j but vesis it by general 
Words; which must have their Effect against all; and 
upon the Estates of all, whose Rights are not saved by 
tile subsequent Part of the Actt-^consequently as against 
Mrs. BuHock and her Estate just as much as they would 
have had against Douglas and Elliot, if the Estate had 
been vested in them. 

But,it is said, the Effect of these Words is qualified 
and restrained by the added Words ** freed and absolutely 
'‘acquiued,^exonerated, and discharged, of and from all 
“and every the Uses, Trusts, Estates, Charges, Powers, 

Provisoes. Limitations and Agreements, in the ?aid 
“ hereinbefore recited Indenture of Settlement.” 

The Argument, |8 1 understand it, is, that the Estate 
is vested in these Trustees no farther, and to no other 
Effect, than to free it from the Trust and Limitations of 
theMarriageSettlement; and Mrs. Bullock's Estate in Fee 
not being derived under that Settlement, buthtfving Ex* 
istence independently of. it, was not affected by the Act. 
There is however nothing restrictive or qualifying in 
these Words which seem rather tobe.added for the pur¬ 
pose of AmpUficatjufi, to.exprei^ liow large and absolute 
an Estate the Trustees were to take.* It isd^lqred un* 
necessarily and su])erfluoudy perhtqis, that the Trustees 
should not only have the Estate vested in* them, but so 
vested as to be freed and discharged from tlie Trusts of 
theMarriageSettlement: ilje onlyTrusls, lowliich it was 
supposed itcpuld be subject.* That is very ciifferciit from 


4n 

181343., 

Bij£.i:.qcx 

FLA,qoAiy, 
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1815. 

BujuxiOCK 


vesting it in them to the Intent only of being freed^uidC 
for the single Purpose of fireeing from those Trusts* ‘ 


V. 

FxADftATE. 


With regard to M.n,Bulio€k^s Power of ^ppointmenv 
it is clear, that it depended upon Default of Issue of the 
Marriage: not, as was attempted to be argued, on there 
being Issue living at her Death, which should afterwards 
fail. The only Reason for applying for the Ac^t was the 
Possibility of the Existence of Issue of the Marriage. 
Putting them out of the Question, none having beenborn> 
there was no one but Mr* and Mrs. Bullock^ who had any 
Interest in converting the Estate into Money, and with 
that Money purchasing other Lands. If that had been 
done, it is adpiitted, that the Estate purchased would have 
been subject to her Power of Appointment, [apprehend, 
that Equity, will uphold an Appointment of the Estate 
itself as amounting substantially to the same thing; on 
which Principle it is that Appointments, deviating con- 
siderablyfrom the Letter of the Powers, under which they 
Power to ap. made, have frequently been supported. It has been 
point an Estate held, that a Power to appoint an Eatate in Laud includes 
includes a Pow. a Power to dispose of the Estate, and appointtlieProduce: 
er to dispose of game Effect has been given in the more doubtful Case 
the of a Power to charge an Estate; and a Power to appoint 

^oduce * ** Money produced by au Estate, directed to be sold. 

The same Ef- considered as a l*o\ver to ap|>oint the Estate 

feet has been itself. During all the Litigation, in the Case of Stamdtn 
given in the v. Stavden (a)) it was never doubled, that the Widow 
more doubtful had the Power to appoint the Estate itself: the only 
Case of a Power Question was, whether her Will was a valid Execution 
to charge ; and Power: yet“the Testator had directed the Estate 

to be sold; and the Letter of the Power was conhned to 
the Produce of the Sale. 


a Power (o ap¬ 
point the M^. 
ney, produced 
by an Estate, 


fa^ 3 Pea.jnn. 689. 


directed to be 

aold, hu been coaiidered as a Power to ippolDt the Estate itself. 


Supposing 
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Supping Mrs. Bvttocl^s Appointinent good, afl 
t think it was, there is no Difficulty upon what afterwards 
tooleplacc^ the Parties interested against her Appointment 
having by Arrangement among themselves agreed to give 
Effect to it. 



1819. 

Bullock 


■o, 

Fladoatk. 


There is no Ground therefore for mther of these Objec¬ 
tions ; and the Plaintiff must have a Decree for a specific 
Performance. 


PARNELL t'. LYON. 

J^IIJ^IAM Barton by his Will, dated.the 30th 
of September^ 1809, bequeathed all his personal 
Estate to Trustees upon Trust to be converted into Mo¬ 
ney ; >and, after satisfying his Debts, &c. to be invested 
and the Interest applied unto and equally amongst his Son 
WUliam and Daughters Elizabeth, Mary, and Margaret; 
One fourth Part of the Principal to Ixj paid unto his 
Son, when he tiiould attain Twenty-one; and One-fourth 
Part unto each of his Daughters, when and as they should 
respectively attmn the Age of Thirty Years; and in case 
any of them should die in the mean Time leaving Issue, 
then he directwl that the Part or Share of him or her so 
dying should go and be divided untoaud equally amongst 
such Issue: but if any of them should die witlmut Issue, 
the Part or Share of him or her so dying should go and be 
divided equally amongst such of them as should be then 
living and the Issue of such of them as should be then 
dead. He farther declared his Will to be, tliat, if any of 
his Daughters should marry, before they should attain the 
Agp of Thirty Years, with tin? Consent and Approliation 
of any Two of his Executors^ or of any One of his Exe¬ 
cutors, 


Rolls. 

IsiJ, 

March 5. 8. 

Condition 
"cquiring the 
Consent of Ex. 
ecutors to Mar¬ 
riage not ap¬ 
plied to a 
Daughter, mar¬ 
ried in the Tes¬ 
tator’s Bife 
with his Con¬ 
sent or subse. 
quent Approba¬ 
tion. 

That Fact not 
being proved, 
and Inquiry was 
directed. 



m-. 




f shouldlie One t^eo^liviqg, h^r Fou^ 

^ ,. sli^^iijiimmcKpatety.b^dm in lier, and be forthwifli 

' p^d tOtbct) h^r Executors, Administrators, or Assigns; 
and that if any of his Daughters should marry without the 
Approbation and against the Consent of Cwo of jjiis Exe« 
cutmrs; or One of them,,, if there should be but One then 
liviiig, her Fourth Part or Share of the said Principal 
Money and all contingent Sums should be continued out 
at Interestduring lier Life and the Interest thereof should 
be yearly paid to her; but the Principal should go unto, 
and be equally divided amongst, such of her said Brother 
and Sisters as should be then living, and the Issue of such 
of diem as should be then dead. 


I’he Testator's Daughter Elizabeth married the Plaintiff 
, Parnell in her Father's Life-time, in Fcbruaryy 1810: she 
attained T,wenty-one in July following; and the Testator 
died in August^ 1810. 

The Bill ^eged, tliat the Marriage had taken place with 
the Testator's Consent and Approl^tion,' with whom his 
“Dsiw^UatElizabeth afterwards lived ilpon the same Terms 
as before her Maniac ; and, submitting that iuimedintely 
upon tlio Testator's Death she became entitled to an abso¬ 
lute Iliteresl in One-fourth of the Residue of his personal 
Estate ^thout waiting to attaiii tlie Age of Thirty, prayed, 
a Declaration accordingly. 

The Executors by their Answer denied, that the Mar¬ 
riage to<)k place with the Consent or Approbation of the 
.Testator ; and that Elizabeth afterwards lived with hiiti 
upon the sjmw Terms of Affection as before lier Marriage; 
on the contrary insisting, that the Marriage was against his 
.Approbation, and tliat aftpr the Marriage he had shewn a 
Disposition to prevent the Plaintiff, the Husband, from 

receiving 



beth. ‘ 
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* • The Plaihtt& entered into no Proof. 

Mr. JETflrtjand Mr. Hornef^ot ihe ^lainltiffa, contepdecj, 
tliat th^PlaiotifrjEl^i 2 ;a 6 e<A became entitled to her Legacy 
absolutely the Moment of the Testator’s Death; having 
previously attained Tweuty~one; that, though theAnswer 
attempts to throw some Doubt upon tUePather’s^onsetitt 
and theTeriiiSyon which she lived with him after her Mai' 
rtage,he made noAlteration of'hisWill; which he scarcely 
would have suffered to. stand, had he disapproved the 
Connection: the Condition, therefore, was virtually com¬ 
plied with; and the Consent of the Executbrs must be 
construed as a Provision, to operate only in the Event, 
that his Daughters should not marry in bis*Life-time; 
in which the Executors were to stand in loco Parentis* 


the Prdvisi'onfs intend^ liy the Will for !Elizd» 



Farnslii 


V. 

Lyok. 


Mr. Richards, and Mr. Bell, for the Defendants.’ , 

The Plainlid’is not absolutely entitled; unless she livef 
to the Age of Thirty. Nothing can be clearer iban this 
Clause of the Will; expressly requiring the Consent of 
the Executors; not providing for aMariiagewith theTes- 
tiisor's Consent in his Life-time. The Court cannot insert 
Terms, which would render his Consent equivaienl :.but 
the Executors positively deny, that the Marriage took 
place with .lieTestator’aConsent: and the Plaintiffs have 
produetjd no Evidence to shew that. '1 he Event, there¬ 
fore, has not happetted, upon which she w as to take. No 
Maxim is clearer, than that in the Case of a Condition 
precedent, if it be impossible, the Property, ne\er srhall 
vest (a). Marriage in this Instance with the Consent of 

tlie 

(a) Co, Liii, 206; agree* Rvie of the Civil f.aw, dis¬ 
ing in Substance with the tinguiihing between Condi* 
VoL. J. • 1 i tions 
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1813. the Executors was a,Condition precedent; which muH 
Pahmui:. complied with to give the Legatee the Pro^ 

V, perty at the Age of Twenty-one. The Argun>ent, that 
Lyon. this is an Interest, to be enlarged on the Performance 
of a Condition, is not more favorable to the Plaintiffs: 
the Condition, being precedent, must be perf 9 rmed to 
have the J'Lffect contended for. ' 

Mr. Hart, in Reply, 

The Object of the Testator, collected from the whole 
Will, was to prevent an improvident Marriage before the 
Age of Thirty; providing the Consent of those, better 
qualified tq judge of the Prudence of the Connection 
than young and inexperienced Women. Can it be con¬ 
ceived, th%t he intended any Thing more than a Substitu¬ 
tion of the J udgment of others after his Decease; not pre¬ 
cluding his own Judgment, while living? In Substance 
this resembles the late Case of Ct^n v. Cooper, The Tes- 
' tator gave the Residue of his Property to his Children at 
Twentj-onc; adding a Proviso, that if any of his Daugh¬ 
ters married with theCoDsentuf hisTrustees,such Daugh¬ 
ter was to take immediately Two-thirds of her Portion, 
the other Third to be settled to her separate Use; if m ith- 
out such Consent, then making a different Disposition. 
One of'the Daughters married in iheTestator’s Life-time^ 
without bis Consent: but he afterwards approved the 

% • 

lions impossible, and diflicult testanenlo Honcapitur,Fin» 
to perform :—Plane conditio ge Libert at em Servo relic- 
difficilis hue non pertinet, tarn hac conditioner Si he. 
quaniuntvis propter Per so. redimillies dederit.** Hie 
nw, cui app&sita est, qualita- non detrahilur conditio, sed 
femaliamvecausa'mvideatur inuiitserit dutio liherlatis, 
fmpossiliHs: sed nisi condi. Sic. (Finn, Comm. Just, 
.tioni pareatur, relictum^in last, 1.2. t. 14.) 

Marriage. 
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{Marriage. The Court considered the Clause rabstan- 
tiall^ complied with faj* 
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Lton. 


The Mastba of the RoLls. 

Supposing, for the sake of the Argument, that 
Pume// married with Consent of her Father, it is dithcul t 
to conceive, however the Will may be expressed, that h’e 
could mean a less beneficial provision for her, than if shfe 
had married after his Death with Consent of his Execu¬ 
tors. A Husband, approved by them, would have been 
let into the immediate Possession of her Fortune; for 
such is the Effect of making it payable to her on her 
Marriage with their Consent. It Would be strange, that 
he should have meant, that a Husband, approved by 
himself, should be in so much Worse a Condition, aS to 
have only the Interest, until she should attaip the Agd 
of Thirty, and no Part of the Capital in the Event of her 
!Death under that Age. His Intention must have heed ' 
that upon a proper Marriage the Daughter should have 
her Portion; but in Words the Testator has spoken only 
of a Marriage, taking place after his Death ; that being 
the only Marriage, the Propriety of which could be 
ascertained by the Consent of Executors. It is impos¬ 
sible however, that he could intend, if the Propriety of 
the Marriage should be ascertained by himself, that the 
same Effect should not be produced: but certainly there 
is some Difficulty upon the Words. It is therefore sa¬ 
tisfactory to find, that the Construction, which the 
Reason of the Thing seems to require, is sanctioned by 
Authority. In Clarke v, Berkeley (h) under a Devise 


March 


(a) Clark et ux. v. Lucy^ restraint of Marriage, gene. 
MS. 5 Pin. Ab. pi. 6. Prod, rally, seeCVar^e v. P</ritar, 19 
gera v. Langhantt 1 Sid. 133. and Cases there cited. 

1 Jre6.486. On Conditions in ^ (b) 2 Vern. 720. 


I i 2 


upon 
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« 

iDpdti Trust to comrej to the Testatt^r's Daughter, in ekief 
she married with the Consent of Tiwo of the Trasteifes 
and her Mother, and if she died before Marriage, or mas- 
ried without such Consent, to other TTses, the Daughter 
having married in herFather’sLife-time yrith hisConsent» 
Lord Cocker decreed aConveyance according td theWill; 
declaring that the Condition was dispensed with by hav¬ 
ing the Testator’s own Consent; which was more to be 
regarded than the Consent of Trustees, to whom he had 
delegated a Power to consent in Case of Marriage after 
his Decease. In Crommelin v. Cnmmelin (a) Lord 
Itossfyn proceeded upon the same Principle; holding 
such a Condition not applicable to a Daughter, who 
married, and became a Widow during her Father’s Life. 


Upon the Authority of* these Two Cases therefore I 
hold, that, if this was a Marriage witli Consent of the 
Father, it is equivalent to Marriage with Consent 
of the Executors after his Death; and would equally 
entitle her to Payment of the Portion. 

« 

It is said, it ought to have been proved, that the 
Marriage was with his Consent; and in Strictness it 
ought: but in such a Case 1 shall direct an Inquiry into 
the Fi^t: the Master to state any special Circumstances. 


Mr. Hart suggesting an Addition to the Inquiry, viz. 
whether the Father afterwards approved, the Master of 
the Rolls said, he meant that; and Mr. Richards said, 
it would come in under the Direction to state special 
Circumstances. 


faj 9 Fes. 397 . 


BISCOE 
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BISCOE PERKINS. 

priNfENT John Biscot by bis Wiill, dated tb(;7thof 
October^ 1768, disposing of his Freehold, Copyhold, 
and Leasehold, Estates, to his Executors, until his Son 
Vincent ITUton B«coe should attain .the Age of Twenty- 
one Years, with Remainders in the Event of his Death 
without Issue Male under Tw|g!nty-one to the second and 
other Sons of the Testator, attaining Twent 3 '-one, suc¬ 
cessively, proceeded ^ the following Manner: 


ms, 

Feb, lU 
April 8. 

Trustee to pre¬ 
serve Contin. 
gent Remain¬ 
ders joining in a 
Recovery with 
the Remainder, 
man in Tail, 
having attained 
T wenty.one, 

Kolrl n/ii 


tt 


C( 


And my Will and Meaning farther is, that if my said 
Son Vincent Hilton Biscoe shall have attained his said 
Age of Twenty-one Years at the Time of my Death, 
or if he hath not then attained the said Age, then so 
soon after as he shall have attained his said Age, [ 
give and devise the said Freehold and Copyhold Mes¬ 
suages, Slc» to iny Executors hereinafter named and 
their Heirs, Executors, and Administrators, for and 
during the Lifeofmy said Son Vincent Hilton Biscoe, to 
** the Intent to support the Contingent Remainders, in 
** this ray Wi JI after li mi ted, so that the same may i\pt be de- 
“ stroyed ; but in Trust nevertheless to permit and spRcr 
** him my said Son Vincent HiltoA Biscoe to receive the 
** Rents and Profits thereof to and for hisuwn Use during 
** his natural Life; and from atid after his Decease then 1 


no Objection 
to a specific 
Ferforraance, 
Devise to 
Trustees, their 
Heirs, &c. for 
the Life of the 
Devisor*s Son, 
to support Con¬ 
ti ogeiHt Remain¬ 
ders, in Trust 
to permit him 
to receive the 
Rents for Life, 
and after his 
Decease to his 
first and other 


** devise the said Freehold and Copyhold Messuages, &.c. Sons in Tail: 

lo the first Son of the Body of my said Son Vincent equitable 

** Hilton Biscoe lawfully issuing, whether then borii or 6te 

" unborn, and to the Heirs Male of the Body of such 
** first Son lawfully issuing: and for default of such Issue 
“ then likewise to the second^thnd, &,c. Son of my said Rcniain- 
** Son Vincent Hilton Uwcoe Successively and in Remain- jer to the first 
* I i S der and other Souit 
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** der, the one after ttic other, &c.and in case of aU 
such Issue Male failing then he g^ve and devised all the 
said Freehold, &c. to his Executors, their Heii^, Exgcu«' 
tors and Administrators, in Trust for the Use of and 
amongst all his l)aughters,withci‘OssRemainders;andfor 
Pefault of such Issue then to the Use of his oWo right 
Heirs for ever. 


Vinctnt Hillon Bhcoe, having attained Twenty-one, 
entered Into Possession of the devised Estates. He after¬ 
wards married ; aqd had Issue of that Mmrriage Thomas 
Henry Biscue ; who attained Twenty-one iii Mareh, 1812. 

V 

By Indentures, dated the 29th of May, 1812, Edmund 
Calamyj who under the Will of Nathan Sprigg, the sur¬ 
viving Ex^utorand Devisee inTrust, had become the sole 
Trustee, and the Plaintiffs Ftncenr Hilton Biscoeeaxd Tho^ 
mas HenryTAscoe, conveyed to George haw, to the Intent 
that Las’sbould become aTenantofthe Freehold ^so that 
‘ Two or more common Recoveries might be suffered 
to the Use of die joint Appointment of Vincent Hilton 
Biscoe and Thomas Henry Biscoe, Recoveries were 
accordingly suffered in Trinity Term, 1812; and soon 
afterwards Vincent Hilton Biscoe and Thomas Henry 
Bfscoe joined in a Deed of Appointment; limiting the 
Estates, subject to an immediate Charge of ^300 per 
^nnum for the SoD,tto the Father for Life, without Im¬ 
peachment of Waste; with Remainder to the Son in Tail: 
Remainder to Trustees fora Term of 300 Years, upon 
Trust, if he should die in the Life of .the Tenant for Life, 
leaving Daughters and no Issue Male, to charge af20,000 
for those Daughters; and, subject thereto, and to a Charge 
of j 812 , 006 rfor the Father^s Benefit, in Consideration of 
his having discharged the Son’s Debts, limiting the Es¬ 
tate to the Father in Fee. *This Settlement containing a 
Power for the Trustees to sell, &c. with the usual Declur 

ration. 
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ration, that their Receipts should be Discharges, Sic. 
Under that Power the Estates were put up to Sale ; and 
Defendant became the Purchaser of one of the Lots. 

The Bill praying a specific Performance, the Defend¬ 
ant by his Answer objected to the Title; insisting, that 
Ctf/amy, as Representative of the Trustees, having the 
legal Estate vested in him during the Life of the Plaintiff 
Vincent Hilton Biseoe for the Purpose of preserving the 
Contingent Remainders from being destroyed, had been 
guilty of a Breach of Trust in joining with Vincent Hilton 
Biseoe md Thomas Hinry Biseoe in suffering a Recovery 
to defeat such Remainders; and that this Court would 
not permit a Recovery under such Circumstances to 
operate effectually to bar such Remainders. 

• 

Mr. Richards, Mr. Newland, and Mr. Polsofif for the 
Plaintiffs. • 


18 U. 

Biscoe 


V. 

Pebkzks. 


The Question, whether these Recoveries were well suf^ 
fered, the Trustee for preserving Contingent Remainders 
concurring whh the Tenant for Life and the Tenant in 
Tail in destroying them, has been frequently before the 
Court; and was most completely discussed in Moody v. 
Walters (a) : a Case, though different in Circumstances, 
the same in Principle us this. In that Case thf Act oi 
the Trustees, concurring in the Recovery, was not con¬ 
sidered a Breach of Trust; and the Doctrine is laid down, 
that this Court had in some Instances directed a Trustee 
to concur in destroying Remainders, when the Object 
was a family Arrangement; as in Frewia v. Charlton (6), 
and Winnington V. Foley (c) : but lately has interfered 
with Reluctance, unless before the Birth of a Tenant in 


faj 16 Pet. 383. 

(bj 1 ]!:q.Ca.Ab.386, 

pU 4# 


i4 


(c) 1 P. Wms* 330. 

TaU^ 
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ISIS. Tail; after that Event leaving it to the Discretion of the 
Etsi^b ^ Trustees to join, or not; and admitting a Distinclioh lie^ 
tween compelling them to join and treatings them ai 
Pbkkins. ® Breach of Trust in joining. The Tenant ift 

Tail concurred in these Uecoverics; and the general Rule 
is, that the Inheritance is bound, where the jBrs^ Tenant 
in Tail is brought before the Court (a) ; which is notit^i 
the Habit of regarding the subseq^uent Interests; The 
Case of aWillor voluntary SettlenientdiiTers frpma Deed 
for valuable Consideration or a Settlement bciore Mar¬ 
riage. The Object of these Recoveries'is most provi¬ 
dent ; and sucli as a Trustee merely to support Contin¬ 
gent Remainders, until the Partjes entitled came into 
Existence, jnight be compelled to concur in,: by a Joint 
Appointment to give the Tenant in Tail, wljio was depen¬ 
dent on hi; Father, an immediate Provision. 

Sir Samuel Romillyf and Mr. Kenrick, for the Defen¬ 
dant. 

This Question has never been decided in a Court of 
Equity; whether a Trustee, specially appointed to pre¬ 
serve the Contingent Remainders, shall be permitted to 
concur in destroying them without any Object, con¬ 
nected with the general good of the Family: the Object 
of ihesf! Recoveries being clearly no other than to de¬ 
stroy the Remainders, and sell the Estate. Where the 
only Purpose was to limit in strict Settlement, following 
and extending the original Destination of the Property 
and Object of the Parties, the Court has compelled the 
Trustee to join; but though it is generally supposed, that 
the Trustee has a pure Discretion to concur, or not, and 
that, if he commits a Breach of Trust, a Purchaser can¬ 
not be affected, no Decision has satictioned that Doc- ' 
trine; and its Correctness may be questioned. 

{aj See l Sch, & tief, 408. y Ho^d r. J okne»f 9 Vet, 37. 

The 


k 
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Tfttt Jjord Crakcellor, 

* This, <^hich was set down as a short Cause, involves 
a Question of considerable Importance. The«Will is 
very singular in its Construction; as in the Event of the 

Death of the eldest Son Vincent Hilton I^iscoe under the 

* 

Age of Twenty-one the Limitation is to second and 
other Sons successively; but if the eldest Son attained 
that Age, an^ had died afterwards without Issue Male, 
there is no Limitation whatever to the sepond, third, 
and fourth, Sons of the Testator: but in that Event the 
eldest Son takes cither a legal or equitable Estate for Life, 
with Remainders to his first and other Sons; and,in De¬ 
fault of Male Issue the Will provides neither for the 
younger Sons of the Testator nor for the Daughters of 
his eldest Son; but in that Event limits the Eltates to the 
Daughters of the Testator with Cross Remainders. 



IBIS. 

y- 


Pa?xii^ 
April is. 


The first Question is, whether Vincent Hilton Biscoe 
takes a legal or equitable Estate for Life: if the former, 
no Question can arise; a Recovery having been suffered 
upon his eldest Son's attaining Twenty-one. My opinion 
however is, that be did not take a legal Estate. The 
Purpose, fur which an Estate is iu Terms at least given 
to the Executors and their Heirs, being to preserve the 
Contingent Remainders after limited, the Consequence 
is necessary, that for that Purpose they must have some 
Estate in them. That brings the Qase to this; that this 
is a Devise to the Executors and their Heirs during the 
Life of the eldest Son upon Trust to [lerinit him to 
receive the Rents and Profits for his Life; a Devise of 
the legal Estate to those Trustees, witii a ieg<fl Remainder 
to the first Son of his Body; and they are 'I'rustees, not 
only as to the Rents for the eldest Son for itis Life, hut 
nlso for preserving the Con tingetit Reoi^i nders after ii mi t- 
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V, 

PlSlllNg. 


ed: those Remainders being, not only for the first, bul 
for the first and every other Son of the eldest Son. 

f , , 

Vincent Hilton Biscoe, the eldest Son, had Issue Maid; 
and his eldest Son attained the Age of Twenty-one; and 
without going through all the Facts, that bring ^.he legal 
Estate into theindividual, whojoined in mulcing aTenant 
to the PrcBcipCf it is sufficient to say, that the Trustees, 
the Father and the Son, joined in a Recovery for the 
Purposes expressed in certain Instruments; and under 
those Instruments they contracted to sell Part of the 
Estate to the Defendant, The Bill seeks a specific Per¬ 
formance of that Agreement; and the Defendant's Ob¬ 
jection is, ,that the Act of the Trustee, joining in the 
Recovery, enabling the Father and the Son, when he 
attained the Age of Twenty-one, to bar all the subse* 
queiit Contingent Remainders, was a Breach of Trust* 


The original Limitation being to the Use of the Fathei 
' for Life, without any Provision for the younger Sons of 
the Testator, or for the Daughters of his eldest Son, 
Tenant for Life, he and his Son, having attained the Age 
of Twenty-one, by Deed, executed about the Time of 
suifering the Recovery, which 1 consider as forming Part 
of the Transaction, limit the Estate to the Intent, that 
the Soli, who had no Provision under the Will until bis 
Father’s Death, should receive as the primary Charge 
upon the Estate j£SOO per Jnnmt; the Father being 
made Tenant for Life without Impeachment of Waste, 
with Remainder tofthe Sons in Tall; passing over the 
younger Sons of the Tenant for Life; with Remainder 
to Trustees for a term of Five Hundred Years, upon 
Trust, if the Son should die in the Life of the Tenant 
for Life, leaving Daughters, and no Issue Male, to charge 
4£'20,aK)forihose Daughters; and,subject to that Charge, 
limiting the Estate to die Father in Fee. A Sum 
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of j£l2,000a1«o was charged for the Benefit of the Father 
in consideration of his having discharged Debts of the 
*Soi!i$ and that Sum of sei2,000, if received at a future 
l^eriod, it was supposed, would be what the Son ought 
to pay in future in consideration of the Discharge of 
those Dhbts. That is the Efibct of this.Settlement. 


I«1S. 

'•♦iii/VN.# 

Bisooi 

V. 

Pcaaiat. 


I have looked through the Case of Moodi/ v. Waltm 
(ti)t the last Decision upon this Subject, and all the 
Cases to which in delivering that Judgment my At¬ 
tention was drawn i a Judgment, which was the Kesujt 
of a very anxions Endeavour to examine every Authority 
upon the Subject; aiyd with all these Cases upon the 
Duties and Liabilities of Trustees lo preserve Contingent 
Remainders I find myself under Circumstances very 
trying to a Judge; as the Task of deducin^from them 
what is the true Principle is greater than 1 have Abilities 
well tQ execute. The Cases ar^ uniform to Uiis Extent; Trostpe to 
that, if Trustees, before the first Tenant in Tail is of Age. pres^^rve Con. 
Join in destroying the Remainders, they are liable for a*tingent Re. 
Breach of Trust; and so is every Purchaser under tliem mainders join, 
with Notiqe: * but, when we come to the Situaiion of >n^ to destroy 


Trustees to preserve Remainders, who have Joined in a 
Recovery, after llic first Tenant in Tail is oi Age, it is dif¬ 
ficult to say more than that no Judge in Equity has gone 
the Length of holding, that he would punish themes for a 
Breach of Trust, even in a C«se, where they wouldnot 
have been directed to Join. The Result is, that they 
seem to have laid down, as the safest Rule for Trustees, 
hut certainly most inconvenient for the general Interests 
of Mankind, that it is better foiTrustees never to destroy 
the Remainders, even if the Tenant in Tail of Ago con¬ 
curs, without the Direction of the Court. * 


them, before 
the fiAt Tenant 
in Tail is 
Twenty .one, 
liable for a 
Breach of Trust: 
so a Purchaser 
with Notice: 
but if after the 
Tenant in Tail 
is Twenty.one, 
not punishable, 


(a) 16 383. 


even where the 
Trustee would 


pot have been 
The directlKlto join. 
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Trustees to 
preserTe Con¬ 
tingent Re¬ 
mainders hono¬ 
rary Trustees: 
not to be com¬ 
pelled to join 
in destroying 
them. 
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Thfe next Consideration is, in what Cases tlie Cooft will 
direct them to join; and, if I am to be governed by. what 
my Predecessors have done, and have refused to doy I 
cannot collect, in what Cases Trustees would, and would 
not, be directed to join; as it requires moreAbUities than 
1 possess to reconcile the different Cases with lefcrenoe 
to that Question. They all however agree, that these Trus¬ 
tees are honoraryTrustees; that they nannot be compelled 
to join; and all the Judges protect themselves from say¬ 
ing, that, i f they had joined, they should be punished; al¬ 
ways assuming, that theTenabtinTailmustbeTwenty-one. 

Tf this is to turn upon the Settlement, afterwards made, 
it was not improper under all the Circumstances, and the 
very peculiar Limitations of this Will. Therefore look¬ 
ing at tliif Settlement, and the Act having been done, 
even if, according to my Predecessors, 1 thould not 
have directed them to join, I do not think 1 can say, 
they are guilty of a Breach of Trust, 

This is not the Footing, upon which itpught to stand* 
If they are honorary Trustees to support Contingent Re¬ 
mainders for the Benefit of the Family, the Interests of 
Mankind require Courts of Justice to treat them as such ; 
and, unless Violation of the Trust appears, not to take 
away a*ll tlieir Discretion; and say, they are not to join, 
though their Opinion is, that the Interests of the Family 
require it, without coming to a Court of Equity, the 
Effect of which is, as 1 observed in Moody v. Wallers, 
that the Lord Chancellor and the Master of the Rolls are 
the Trustees of all the Estates in the Kingdom. 


As [ do*' not find here what 1 can call a Breach of 
Trust, my Opinion is, that this Contract must be 
perfortned; and I will not go to the Length of saying, 
• that this is a Case, in which notwithstanding these Ob¬ 
servations, 

> * 
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lervations, and though this is my Opinion, 1 cannot 

compel the Purchaser to take the Title : but I shall 

fxu^pel him to take it, unless be will reverse my Opinion. 

That was fom^rly the Course, instead of letting off a 

Purchaser upon a doubtful Title faj % and the Purchaser Formerly a 

then want, to the House of Lords, My Opinion is, that Purchaser was 

this Contract ought to be performed but without Costs.> “P®® 

a doubtful 

(is) Stapjflion v. Scott, 16 eocei in the Note 274. Title; but was 
Vet. 272, a^d the Refer- compelled to 

take it, or es. 
tablish the Ob- 
iectiun. 


1811 

Bucoi# 

V, 

PrnaiMS. 


ADAM, Ex parte. 


181.1, 

Jpril 26, 27. 


A COMMISSION of Bankruptcy issued against The Rule in 
Five Persons, carrying on a jointTradnat iS^nder- Bankruptcy, 
land, under the Firm of Samuel Cooke and Co.; 
of those Five carried on a distinct Trade nnderthe Firm 
of Harrison and Goxf, The Firm of Samuel Cooke and 'i»ot 

Co. had drawn and negociated Bills on that of Harrison ^ppiy ^ a 
and Gos$; and under a Petition by the Holders of those tract for double 
Bills the Question was, whether they were entitled to Security 
prove against both Estates. against distinct 

Firms : viz. 

Mr. Leachf and Mr. J^gar, in support of the Petition, Bills drawn by 
relied upon the Firms and theEsttes being distinct; and all llte Fartnors 

referred to the Cases collected by Mr. Cooke (a). upon adisiinct, 

Firm, consii- 


Sir Samuel RomWy, and Mr. Montagu, referred to 
Ex parte Levan (b), and Ex parte Liddel (r,) as having 
materially shaken the former Decisions. 


tilted of some 
of them. 

Proof there¬ 
fore against 


(aj Cookers B. L. 251, Ed.« (h) 10 Ves, 107. both Estates. 

6. (by Mr. Gregg) 266. f ej MSS. by M r. Rose. 
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AIoam^ 

Ex parttf 

jfyril 27 . 


The Lord Cha NCELLOR. 

The^e Bills were drawn by the House of 4he Eiv« 
upon the House of the Two j which were separate 
Houses; and the Petition p rays, that the Holders may 
prove against both Estates. Upon the Note, Handed up 
to me, it is clear that what I meant in Ex parte Liddel 
cannot militate against the Principle, which I think mu st 
govern thisCase. From thatKotc,! observe,I stated, that, 
il one House consisted of Two Partners, and another of 
Three, including thoste Two, and the Two drew on the 
Three, thereshould be Proof against both Firms; if Three 
gave their joint and several Security, there might be 
Proof against ail: but the Creditor, electing to avail 
himself ot that Proof, could not also go against the sepa-* 
rate Estates. The Principle, as there laid down, I take 
to be according to the clear Law. The Case was singu¬ 
lar in its Circumstances; and the only Doubt 1 bad was, 
whether 1 applied the Principle properly. 

I 


Tlie Petition in the Case represented,^ that in 1808 
Deprado was in Partnership with Groves and Hitchcock, 
as White I.ead Manufacturers! Gr(yDes and Hitchcock re¬ 
siding at Halt, and Deprado in London. In 1809 a Com¬ 
mission of Banbrnptcy issued aginst Deprado: in March 
in the same Year a Commission issued against Hitchcock. 
In February^ 1810, a Petition was presented in tiie latter 
Bankruptcy; and,and H/Ve/aor/cbeing Partners 
An Infant with Groves, (who, being a Minor, could not be a Bank- 
cannot be a rnptf'tf^,)in tlie Concern, in winch tlic Bill was given the 
Bankrupt. usu^l Order was made for keeping separate Accounts, 
and for a Distribution of the joint Estate to the joint 
Debts, and Afthe separate to the separate Debts; and the 
Holder ol that Bill who had uudertaken to receive an Ac- 


(u) Ex parte Barrox, 3 Vet, 554. 


ceplance 
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ceptmicein Payment^had goiie id UDderihat Commission 
mgainst Jlitchcock, as a joint Creditor, to take Advantage 
of the Order, made under the seperate Commission, for 
keeping distinct Accounts, not insisting upon a Joint 
Demand by force of the Contract, but by the Law, as 
against % sleeping Partner, he had proved as a joint Cre¬ 
ditor; and received a Dividend from the joint Effects of 
Hitchcock, Afterwards an Application was made under 
the other Commission, insisting, that Property in the 
Hands of the Assignees of 'Deprado was joint; and seek¬ 
ing a Distribution of that Property in thel^ame Way 
among the joint Creditors of the Three. That was deter¬ 
mined to be joint Property; and, being so, a farther 
Distribution of it was made among the joint^^Creditors. 

The Holder of that Paper therefore, being a Creditor 
under the Contract the Law raised against visible and dor¬ 
mant Partners, received, firbt, a Dividend outpf thejoinl 
Estate under Hitchcock*s Bankruptcy, and a farther Divi-, 
dendout of thejoint Estateunder the Commission against* 

Deprado; and insisted farther, that he was entitled to 
prove against the separate Estate of Deprado; nothaving 
so insisted against the separate estate of Hitchcock, The 
Commissioners determined that he was not entitled to be 
considered as Joint Creditor, but he was a separate Creditor 
under both Commissions. The Assignees of Deprado^ 
dissatisfied with that Decision, petitioned, thattheProof 
should be expunged as against his separate Estate; and 
upon the Affidavits the Struggle was, that he should be 
consideredasH joint Creditor; notas iheseparateCrcditor 
of Deprado, My Opinion was, that he had made Ids 
Election, if it was a Case of Election, by proving against 
thejoint Estate under Hitchcock's Commission, and also 
under the other Commission; that he was entitled to be 
restored to thejoint Pn*of under Deprado*s Bankinptcy. 
but he was not to be considered a separate Creditor. 

« The 


1813. 

Auam, 

Ex parte^ 





JEW 


fl!ie only Question, that can be mad^ upon that Case, 
is, #hether 1 correOtiy a|l>plted the PrinUipie, which I 
now think ottgbt to govern (Ms Case. Here* being an 
express Bargain for double Security, the Parties are,‘l 
thinic, entitled to it; the Houses being distinct; there* 
fore this is not within the Hule of Election, where Five 
jointly and severally contracted, but not as Persons en¬ 
gaged in different Houses and 'I'rades. 


The Order was made according to the Prayer of the 
Petition. 


1813, SEAGBARS, Ex par/e.'—In the Matter of the 
JprilS. MANIA CHARITY. 


Under the < 
Act of Parlia- 
meot, givin.; 
Jurisdiction 
upon Pef.tion 
in Charity 
Cases, the 
Trustees, not 
appearing, or¬ 
dered to shew 
Cause, why the 
Order prayed 
should not be 
made. 


U NDER the late Act of Parliament fa), giving Ju¬ 
risdiction to the Court to proceed in Charity 
Matters by way of Petition, this Petition was presented; 
charging the Trustees of the Charity Estate with 
Breaches of Trust; and praying their Removal; and 
that the Master might approve of a Scheme for the fu¬ 
ture U{:gulatiun of the Charity. The Trustees were not 
sert^ed; and did not appear. 

Sir Samuel Romilli/f and Mr, Newland, for the Peti¬ 
tioner. . 

The Lord Chancellor expressed some Doubt, whether 
he had Auriiority under the Act of Ptirliament to pro¬ 
nounce any Order; the Trustees not appearing: but 


(a) 52^0, 3. c. 101. 


upon 
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vpon tb^ Sugg^siidti of the Gcfuh&el, Ati Ofder ii'as iSlSj 
ihade that tbeTrnst^s do on Ihfe nfext Bay of Pfttitkins 
shew CatTifiej why the Oonrt should not teififke an Order jg^ ^^rt 0 » 
according to the Prayer of the Petition, or stich’Vthfer ' * 

Order as to the Court shiall ieem tneet. 


JOSEPH e. DOUBLEDAY. 


isrs. 


T he Bill prayed a Discovery, and an Injeifietlon to injunction 
restrain the Defendants^ thfe Assignees under *a against a Ver* 
Commission of Baukruptey against some PaMners, and diet in a joint 
the Partners remaining solvent, from proceeding at Law Action dissoWt 
as the Holders of a Promissory Note, upon ^thich they ed as against 
had obtained a Verdict. The solvent Partners iiad put^hose D('« 
in their Answer; upon which they obtained the Order fendanfs, who 
Nisi to dissolvjc the Injunction generall}', which Iiac( had answered: 
issued for want of an Answer; although the other De- aeaiast 

fendants the Assignees had not put in their Answer. pending 

Exceptions to 

Mr. Newlandf for the Defendants, after 2V/«j/^jrerm, Answers 
1810, moved to make that Order absolute. 


Mr. Jgar, for the Plaintiff, ejected, that the other 
Defendants, the Assignees of the Bankrupts, hud not 
put in their Answer: 

The Lord Chancellor said, that certainly Cases 
might exist, where such a Circumstance would not be a 
sufficient Ground against dissolving the Injunction; 
but that Question was not ddbjdcd ; as Exceptions for 
Cause were shewn. 

VoL. I. ■ Kk The 
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Mr. Newlandf in support of the Motion, conteniled, 
that, if the Defendants the solvent Partners were not 
allowed to make this Motion, the Injunction would never 
be gut rid of; as the Assignees were not disposed to put 
ill a farther Answer; and the Plaintiff was not desirous 
that they should; and that the solvent Defendants, if they 
took out execution, would be guilty of Breach of the 
Injunction ; as the Judgment was joint, and Execution 
must be in the joint Names of all the Defendants. Upon 
tha second Ground, he said, that no material Discovery 
could be expected fiom the Assignees; who by their 
Answer expressly deni^ all Knowledge of the Matters, 
insisted upon as Ground for the injunction. 

'i’hc Lord Chnucellor declared bis Opinion, that it was 
competent for the Defendants, the solvent Parlmns, to 
make ibis Motion ; but that the Injunction could not be 
dj^lved pending the Exceptions to the Answer of the 
Aissiguees (a), 

(a) Ex Reiatione, Mr. Neteland^ 

* FINDLAY 
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The sblveni Partners afterwards put in a farther Aiw 
swer; and the Assignees also put in their Answer; to 
which Exceptions were taken. The solvent Partners, af¬ 
terwards obtained an Order ISid to dissolve the Injunc¬ 
tion only as against them; and'on their Motion to make 
that Order absolute Mr. Jgar shewed Cause ontthe IVle- 
rits; but the Lord Chancellor dissolved the Injunclioa 
absolutely against the Defendants the solvent Partners. 
Afterwards they obtained aw Order Nisi for dissolving 
the Injunction against all the Defendants; though the 
Assignees had not put in their farther Answer to the Ex¬ 
ceptions. The Motion to make that Order absolute waa 
resisted on Tw'o Grounds: first, that such a Motioa 
could not be made by the solvent Partners; secondly,, 
the Exceptions, taken to the Answer of the Assignees 
were shewn as Cause against dissolving the Injunction. 
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FINDLAY ®. WOOD. 


1 ^ 13 , 

March IS, 29. 


T he Defendant moved to dismiss the Bill with 
Costs for want of Prosecution z the Plaintiff not 
having proceeded pursuant to an Order* dated the 4th 
of December, 1812; when he entered into the usual 
Undertaking upon 4 second Motion to dismiss. 

Mr. Bell, for the Plaintiff, contended, ^hat the Mo¬ 
tion was premature: the Plaintiff being entitled to the 
whole Term and the Vacation to proceed; Mang/eman 
V. Prosser (a). 


In the Udder* 
taking to speed 
the Cause upon 
the Motion 
to dismiss for 
want of Pro«> 
secution the 
Term includes 
the Vacation. 


Mr, Wear, for the Defendant, admitting the Practice 
in Lord ThurlotPs Time to have been, as *represeiiied 
said,-the modern Praetice authorised the Motion iiiime^ 
diately upon the Expiration of the Term ; referring to 
the Practice, as stated in the Note to Btigh v. . 

The Master of the Rolls* sitting for the Lord 
Chancellor, having refused the Motion, as premature, 
it was renewed before his Lordship. 


The Lord Chancellor. 

The Question is, what is meant by the Expression 
** another Tenn/* I have always understood, that the 
Term draws the Vacation along with it; and, if the an- 
tient Practice was* as it is admitted to have been, I cer¬ 
tainly cannot recollect, when, if ever, it was altered. 


No Order was made* 

(aj 3 Bro. C, C. I 9 I. * (b) 13 Vo. 455. 

K Ic 2 RUSSELL 
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J819, 

3- RUSSELL V. SHARP. 


On Abate. A FTER th^ usmil Decree for an Aceoimt against 
went by Bank, ./a Executors, one of them, the Defendant, George 
ruptcy of a Sharp, became a Bankrupt. The Assignees by Peti-^ 
Defendant, an lion prayed, that they may be at liberty to go before 
®3cecotor,after the Master upon taking the Accounts; and may be 
a Decree for admitted on.behalf of the Bankrupt’s Creditors to sup* 
an Acccoont, Discharge, 

supplemental 


Bill in Nature 
of Bill of Re. 
vivor iieces- 


a 

Mr. Wingjield, in support of the Petition. 


wry. Xhe Register declined drawing up the Order; object* 

ing, that, the Suit being abated by ilie Bankruptcy, the 
Plaintiffs coUld not proceed in tlie Accounts, until they 
had filed a su{^pJemeBtal Bill in the Nature of a Bill of 
ilevivor. 


The Lord Chang eklor refused to make the Order^ 


1813. 

mtf 6, 7. ‘ GIBSON w. CLARKE. 

Tbongh ge- |‘^HE Bill prayed the specific Performance of a Con- 
nerally a Pur. JL tract for the Sale of an Elstate. The Purchaser^, 
chaser cannot having taken Possession, and paid Part of the Purchasc- 
be called ^n money, took Objections to the Title, and also that the 
for his Money, 

until be Itas a Title, yet, where he is let into Possession upon a mu. 
tnal Confidence of a speedy Title, and the Difiicnlty it a mutual Sur. 
prise, he cannot, without express Contract, retain the Possession, with- 
bolding the Money, 

Quantity 
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Quantity of Land did not correspond with the Represen¬ 
tation in the,Particular. Under these Circumstances 
.the Vendor moved, that the Residue of the Purchase- 
money should be paid into CourL 


.1SI3. 

CiasoN 

V, 

Cx.aaAB. 


Mr. lEieac^, wd Mr. Abercromby, in mpport of the 
Motion. Sir Samuel Romilly, Mr. Hart, and Mr. 
Courtenay, for the Purchaser, opposed it. 


The Lord Chancellor. 

This is aMotidn of very great Importance, as a general 
Precedent: 1 shall therefore state the general Observa¬ 
tions, which will regulate my Judgment. I have fre¬ 
quently acted upon the Principle, that, wfiere Under a 
Contract for the Purchase of an Estate Possession has 
been taken, and the Estate is therefore taken out of the 
Hands of the Owner, the Court should have a great 
Anxiety to take the Money from the Purbhaser: but 
cannot go that Length, where under the Agreement if 
seems, theV endor has thought proper to put the Purchaser 
in Possession with an Understanding between them, that 
he shall nut pay his Money, until be has a Title. If the 
Vendor has been so foolish, he must abide by his Con¬ 
tract : but wtiere both Parties are acting nnder the Con¬ 
fidence of a speedy Title, which Confidence is not made 
good, and that is a Surprise upon both, though it would 
be too much to call upon the I’erson, Inking Possession 
of the Land, to pay the Money, before he has his Title, 
yet in that Case of mutual Surprise there can be nuJa^tice 
in permitting him fo keep Possession of tlie Land. This 
therefore may prove a middle Case: though it may 
not be just to call upon the Purchaser at this Moment to 
pay his Money, he may be properly required to restore 
the Land. He must do the one or the other, unless the 
Vendor intended to trust hifti, and that was their Con¬ 
tract, with the Possession of the Land, until the Vendor 
• K k 3 by 
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1813. by making a Conveyance of the Estate made otlt his 
Title to the Money. 

f • » f 

[CtiiaKx, This is my general View of these Cases. I think it 
right; and from the frequent Instances of Men buying 
Estates, not meaning to pay for them, untif they sell 
again, it is necessary to apply that Principle; and to take 
care in these Cases, that Property shall not change 
Hands on one Side, until it does so on the other. 


The Lord Chancellor. 

« 

Jlfay 7. In this Case the Possession appears to have been given 

and taken under a mutual Apprehension, that the Title 
could be immediately made good. If that proves to he 

Misapprehension, and the Purchaser insists on holding 
Possession under such Circumstances, he ought at least 
to pay Interest for the Purchase-money. 


The Purchaser then agreed to restore the Possession; 
adfcounting for the Rents; without Prejudice to any 
Question between the Parties, in Case a * specific Per¬ 
formance of the Contract should be decreed. 


SCOTT 
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SCOTT V. MACKINTOSH. 


1813, 
March 27. 

8 . 


T he Defandant, carrying on Business as a Provi- Injunction 
fion Merchant and Provision Broker, having in not revived 
1806 agreed to sell his Business of a Provision Broker pending aRe- 
to the Piaintifis, by a Deed, dated the 20th of Decern- 
ler, 1806, sold and assigned to the Plaintiffs his Busi- . ^ 
ness as a Broker in the Purchase and Sale of Foreign 
Butters (except Irish), Hams and Cheese in the City that tba 
of London, from the 31st of December, 1806; cove-Answer was 
nanting, that he would not use or exercise the Trade insufficient, 
of a Broker in the Purchase or Sale of Foreign But- Bill for 
ters, 8ic. (in the Terms before slated); reserving the under 

Right of acting or trading as a Merchant eitlier in the 
Articles before stated or any oilier, 

, will not to 

carry on the 

The Bill, alleging, that the Defendant had notwith- jpade. 
standing bis Engagement continued to act as a Broker 
for other Pgsons, who paid him the usual Commission Course s Bill 
of 1 per Cent, and also in the Disposal and Sale of the of Discovery 
Goods, imported by Himself as Merchant, contrary lo for an Action, 
the Usage of Merchants in the City of London, prayed 
an Account of all the Cargoes of Provisions, imported 
by him since the l?l of Januarj/, 1807, and of tlie 
Commissiou received by him ; that ibePlaintiffs might 
be declared entitled to a Commission of 1 per Cent, 
upon the Produce of all such Goods; an Account 
against the DefcTidant as Broker: and an Injunction, 
restraing him from acting as Broker, and proceeding at 
Law for the Instalments, remaining dueoo the Purchase. 

An Exception was taken to the Answer, as insufficient 
in pot setting forth an Account of die Cargoes of Pro¬ 
visions, imported by the Defendant, and of all re- 
. K k 4 ctived 
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ceived by liim, produced by the Sale of ^uch Cargoes, 
and the Names of the Purchasers. The Master having 
allowed the Exceptlop, the Defei^d^nt excepted to. hia 
Report; which Exception the Master o/'Uolh^ sil¬ 
ting for the Lord Cim^cellorf aUow^. 

i 

AMotion was made to revive the Inj unction, to restrain 

the Defendmit from proceeding at Law, until the £,xcep- 

tion, taken to the Master’s Report, should befe>beard. 

* 

« 

Mr. Havf, in support of the Motion; Jklr. Leach, 
and Mr. Wingfield, for the Defendant. 

It was said, that the Master’s J^udgment against the 
Answer proceeded on the Ground, that the Defendant, 
submitting to answer, was bound to answer fully (n): but 
in Reply it wasinsisted, that this Rule binds the Defend¬ 
ant to answer onlv as to what is material to the Relief, 

at 

The Lord Caancellor. 

/ 

This Motion proposes to revive an Injunction, upon 
Matter.alreadyin the Answer, which Answer the (vourt 
now thinks sufficient, but which the Master originally 
thoughtinsufficient; andfartherftorevivethe Injunction 
upontheGround, that, thejudgmentof the the 
Rolls, tl^at the Answer is sufficient, being under Appeal, 
the final Judgment of the Court may be with the Mas¬ 
ter, that the Answer is insufficient, against the Opinion 
of the Master of'the Roils ; and therefore the Injunction 
ought to be revived, 1 never will revive an Injunction 
upon that Ground. A more mischievous Prntice could 
not be introduced than, where the Judgment of the Court 
is, that the Answer is sufficient, upholding an Injunction 
upon the Supposition, that the Judgment may berevarsed. 


fa) Rowe t. Teed, 15 1 Ball and Beattie, 323. 

4|38* Leonard t. Leonard, 

The 
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The oJd Rule was, that the Master’s Report should be 
procured in four Days; and if in his Opinion the Answer 
wasi sufficient, the Ity unction was gone. The Master’s 
OpinionagainstthisAnswerwasover-ruled bythe Mnsfer MAcittiiTasB, 
^ofl $; and if the Court should lay down the Rule, 
that in tSVery Instance of an Attempt by Re-hearing or 
Appeal, nsthejudgmentmay be reversed, for thatlieason 
the injunction shall revive, it would be quite endless; and 
Injunctioiiwouldf>roveainostruinousdiJaior^Procceditig. 

Therefere 1 shall certainly not interfere on that Ground. 

With regard to the Merits, the Defend||ntsold to the 
Plainiitr the Gbod-will*of liis Business as a Broker, and 
the Profits specifically of all the Brokcrage«he should 
make. Where a Man sells the CSood-wiJI of a Trade, and 
covenants to make it as profitable as he can, the actual 
Profit made is not ^at, which the Vendee is bound to 
take; but he will have an Action of Covenant*, if he can 
establish his 'IMtle to more through the Default of the 
Vendor. There can be no Custom, binding a Man not 
to sell his owij Provisions, With regard to ih^ Con- 
signuients there is more Doubt; but ootniucli upon that, 
if he was not distinctly acting as a Broker. The only 
Point, on which the Plaintiff can stand, is the Allegation, 
that the Defendant has dealt as a Broker; and to what 
Extent is not ikcntioned. The iiesultof what has pas^^d 
ut Law is, that £750 was fiaid into Court by the Defends 
ant in the Action broughtby the Plaintiff; who, having 
taken out that Sum, was afterwards nonsuited. He has 
therefore had the gobd fortune to obtain £lo0 in an 
Action, in which he is nousuited ; vvl4ich Suii\ must be 
set off against the Sum, about reinainitig due 

on the Purchase. Am [ then to revive the Injunction 
upon the Possibility, that he will be entitled to some¬ 
thing inorei’ If this Answer is whose Fault is 

it, that he cannot be told, wl^at Sum ultra he is en- 
• titled 


m 


181s. 

ScOTt 

V, 
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Scott 

V. 

Mackintosh. 


titled to? He does not call upon the Defendant to 
state, what would be the Result of the Account; but 
wishes to protect himself from paying the<^Balance of 
his Purchase on the Ground, that he may be able to 
shew some small Sum due beyond the <£? jO; |md that 
in a Case, where Insolvency is not suggested.' 


My Opinion therefore is, that this Injunction should 
not be revived. 1 do not recollect an Instance of a 
Bill for an Account upon a Covenant not to carry on 
a particul&r Trade. The usual Course is a Bill of Dis¬ 
covery for t|p Purpose of an Action* 


1613 , 
May 11 . 

^nfe, 211. 

Though a 
Bankrupt 
would be re¬ 
strained from 
repeated At¬ 
tempts to BU. 
persede the 
Commission, 
amounting to 
Vexation, he 
was notpre. 
vented from 


BRYANT, Ex 0ne, 

^ I '^HIS Petition (a) stood for Judgment, 

The Lord Chancelloh. 

There is no Instance of this Court enjoining a Bank¬ 
rupt from trying his( Bankruptcy more than once, or in 
other Wordsof quieting the Assignees and other Persons, 
entitled under the Commission, until his Atteuipts to 
supersede it become stf vexatious from their frequency, 
that it is fit by the Power of the Court to put an End 
to such Proceedings. The Consequence is, that the 
Assignee under this Commission is placed in a Situation 
. of great Difficulty ; as he will be personally answ'crable 

second Action ; Shilling of the Property, which he shall dis- 


(aj 4nte,ill, 


but pending 
that Actiou and 

an Inquiry, directed relative to an Estate, by the Sale of which he pro¬ 
posed to pay his Debts, the Commission* was ordered to proceed in the 
usual Course. * 


tribute 
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tribute under the Commission, if the Petitioner should 

finally succeed in overturning it. 

• • ■% 

*Uader thoseCircumstances, the Petitioner offering an 
Estate, to which he represented himself ashavinga good 
Title, adti sufficient in Value for the Satisfaction of his 
Creditors, and undertaking to join in a Sale for that 
Purpose, it appeared to me to be the best Course for the 
Creditors to djrect and Inquiry, which I hoped would 
terminate, before the Trial of the second.4ction,brought 
by the Bankrupt, with the View of bringing into Court 
aFund, that would pay the Creditors : buti did not mean 
by that to create Delay; and, not meaning to blame the 
Petitioner for making a Record, that will prcffiably take 
the Case to the House of Lords, if it runs, perhaps not 
improperly, to great Length, 1 cannot prevc nfc the regu¬ 
lar Proceedings under this Bankruptcy. Therefore, not 
removing this Assignee, or doing any thing* farther, 1 
shall make this Order, that the Commissioners shall pro* 
ceed in the Bankruptcy, as they do in ordinary Gases.' 


1813. 

Bbyant. 
Ex partct 


TASBURGJrS Case. 


1813. 
May 3 . 


B y the Return to a Commission to examine Mar^ of sepa- 
Jugtista Rosaliaf the wife of Michael Tashurghy fate Examina* 
under an Order dated the 26ih of Februart/', IS 13, the tion of a mar- 
Commissioners certified, that she did attend them; and Woman,, 
was examined solely and apart from her Husband at his Com- 

Dwelling-house by virtue of the said Order, 

’ The 


mission. 
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WvV 

TasaWW’s 
. ’ C^'. 


Exami»ajti<m of Mrs. Tmifufgh^ states, that she 
is willing and desiroust that the several Sams in the 
Order mentioned shall be paid, and the Securities trans¬ 
ferred, to the Trustees to he named in the Settlement, 
$0 be executed pursuant to Articles, previous to her 
Marriage, upon the Trusts of that Settlement t and that 
the Sum of sf JOOO may be paid, or the Securitlea 
transferred, to the said Michael Tmbur^i forliis own 
Use.- i . i 

* , « 1 
. j ' 

The Signatures of Mrs. Taslurgh and of the Coiik 
imissioners were proved by Afiidavit. 

' Mr; Spence, in support of the Petition, presented 
aiuder this Certidcate. 

t 

The Lord Chancellor. 

^ This Petition relates to a Subject of considerahlelmi* 
portance: the Return to a Commission for the Examt- 
natioii of a married Woman. The Return in this In* 
stance, though conformable to some Ute, very loose, 
Proceedings, is by no Means agreeable to the Practice, 
and the antient settled Form. These private Examina¬ 
tions of Ladies in the Country, are, I fear, more fre¬ 
quently Examinations by the Husband than by the 
Commissioners : and upon a Subject of so much Con¬ 
sequence I do not choose to depart from the Form, 
which was most carefully settled with the View to 
give as much Protection as the Circumstances would 
^enable the Court to give. In future tlierefore I shall 
^^ct, that the Returns to these Commissions shall I 119 
made acdording to the antient and Proper Eorm. 


‘The fallowing Prece^fents, produced by Mr. CV^, 
the Kegitterj were referred to by the Lord Chancellor, 

* * . Under 
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Dndcr a Comfbtssion to take the Ejfamiiiath^ df 
Dtfroihtff the Wife of John Otttrge Weshack, the Coii^ 
missioners^rtified^ that pursuant to an Order, dated 
the SOth of Jif/y, 1783, they attended the said DoroftH^ 

Weshack*f and, after having separately arid aprirt jprbifi 

her Hostfand read to her the Deed, dated the llSSth of 

* 

April, &c. In the Decree mentioned, and explained 
to her the Purport and Effect thereof, they did exa^ 
mine lier separately and apart from her said Husband', 
whether she had freely and voluntarilv executed the 
said Deed ; and whether she was consenting, that the 
same should be carried into Execution; and on such 
Earamination she did declare, that she had exeriuted the 
said Deed freely and voluntarily ; and was consenting 
and desirous, that the same should be carried into Exe- 
cetion; and they took down such her Exaiuhiation or 
Declaration in Writing; and that she thereupon signed 
the same ; as the same now appears above. * 

By the Examination, referred to in that Certificate, 
signed by Dorothy We'iback, slie d’eclared, that she freely 
and voluntarily execnied the Deed ; and is well ac¬ 
quainted with the Purport and Effect thereof; and de¬ 
sires, that the same may be carried into Execution. 


Under another Commission the Commissioners cer* 
tified, that pursuant to an Order in the Cause, dated 
the 21st of Fehruurp, 1780, they had been attended 
the Plaintifi's Hannak, the Wife of Robert Dockrap, and 
Mary, the Wife oi' John Graves; and had in pursuance 
of the said Order examiued Hannah Dockrap solely and 
secretly, separately aiul apart from the said Robert 
Dockruy, her Husband, how and in what Manner and 
to what Uses she was willing and desirous her Third 
Part of the Sum iti 10s: Cash in the Bank, 


in 
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1815. ia the said Order mentioned^ should, be paid and ap-* 
TasI^^h’s the same Time read the,said Order 

Cass, her, and explain to her the Purport and JQdect there¬ 

of; and do certify, that the said Plaintiff Hannah 
Hockray did on such her Examination say and declare, 
she was willing and desirous, that the Sum cf : 

16s: lOd., being her Third Part of the said Sum, might 
and should be paid to the said Plaintiff Robert Dockray 
to and for his own Use and Benefit; and she did there¬ 
by freely and voluntarily consent, that the same be 
paid to him accordingly. 

Hannah Dockrayhy her Exainiuation in Writing, and 
signed by her, stales, that she being solely and secretly 
examined by the said Commissioners, separate and 
apart from her Husband, how and in what Manner and 
to what Uses she is willing and desirous, that her Third 
Part, 8lc. should be paid and applied, does say and de¬ 
clare, that she is willing atid desirous, that the Sum of 
X]9l : l6s: lOd., &.c. m.ay and shall be paid to the 
said Robert Dockray, her Husband, to and for his own 
Use and Benefit; and she does truly, freely, and volun¬ 
tarily, Consent, that the same may be paid to him. 
accordingly. 

As to the share of Mary Graves the Certificate and 
Exarninalion were expressed in the same Terms; and 
the fcspeciive Signatures of the Parties and the Com- 
missioikCTs, were verified by Affidavit* 


HOWE 
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HOWE ». DDPPA. 


1813 , 
Moj) 12 . 


T he Bill was filed by the £xecntoi‘ of Baldwin Plea with an 
DtippOf for the Purpose of setting aside an Agree- Exception, not 
tnetit, dated the 22d of October, 179 Ij and Conveyances requiring a 
in pursuance qf it>iu 1792 and 1793, of all the Estate and Reference to 
Interest of Baldwin Duppu to the Defendanf, his Son : the Answer, 
alledging Fraud, Inadequacy of Consideration, Conceal- allowed, 
ment of Value,'&c.; stating the Title under tlic Will of ^ 
Baldwin Duppa, the erder, devising to Richard Diippa aside a Con^ 
for Life, with llemainder to his first and other Sons in f®*^ 

Tail, and in Default of such Issue, to bis brother Bald- 

win Duppa for Life, and to his first and oth^r Sons in 

Tail. In 1789 Richard Duppa died without Issue. paramount 

• under a former 

The Defendant by a Plea to the Relief and Discovery, Conveyance of 
except as to such Estates as were purchased in the •^he Estate 
Kanie of Richard Duppa, and conveyed to the Uses of Inte est, 
the Will, set up a Purchase for valuable Consideration which 
by Indentures, dated the 3d of Jugust, 1780, from Bald- l^laintiff 

win Duppu by Richard Duppa of all Baldwin’s con tin- 
gent and other Interest under the Will,subject loan An- lt»wed. 

nuiiy of i?400 in Trust for him. 


Sir Samuel Ramilly, and Mr. Oreen, for the Plea. 

Whatever may bq allcdged in respect of the Agree¬ 
ment of 1791 , and the Deeds, made in pursuance of it, 
the Plaintiff can have no Relief, whilst the Purchabe of 
1780 is unimpeached ; that Deed devesting all the Right 
and Interest of Baldwin Duppa. The subsequent in¬ 
struments are therefore merely voluntary on the Part 
the Defendant. This is in substance a Plea, that the 

• Plaintiff 
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Hows 


Dufpa. 


Plaintiff has no Title; whichi tbbugh a negative Plea, it 
unquestionably good (a). 

Mr. Hicnardsy Mr. JIarty and Mr. Coohea for the 
Plaintiff. 


This Plea is framed to meet a different Title frpm 
that stated by the Bill. Touching neither the Agreement 
of 1791 , nor the subsequent Deeds,and compleatly over¬ 
looking, the Subject of ,the Suit, the Plea relies on the 
Heed of 1780 alone. The Presumption is, that in the 
subsequent Period the Deed of 1780 was released ; and 
the Defendant, dealing with Baldwin Duppa as Tenant 
for Life in .Possession, is esstopped from saying, that he 
was dealing for nothing. That Transaction is utterly in- 
con sis lent^with the Allegation that Baldwin Duppa had 
then no Interest to dispose of. The Execution of thei 
Deed of 1780, whatever may be its Effect, cannot pre¬ 
vent the Equity to have the Deeds, impeached for Fraud 
' rescinded or removed, as Clouds upon the Title. 


Another Objection to this Plea is, that it is not clear^ 
A .Plea must unequivocally point to that, to which it 
applies, not by Exception, Thus a Plea to such Parta 
of the Bill as are not answered is bad {b). How can, 
the Court know, what this Plea covers, without looking 
into the Answer : which must be re.sortcd to for the Pur¬ 
pose of ascertaining the Extent of the Plea ? That Ob¬ 
jection was taken by Lord Hardwicke in Satkeld v. 
Science (c). The Plea is likewise bad, as not being a 
direct denial of Plaintiff’s 'I’itle. There is not a direct 


(a J Lord Redesd.Tr, PI. p. 23J; and Coop, Tr. PI. 

PI. p. 188,189; and Cooper^a p.229 ; and Authorities there 
Tr. Pi, p, 249 ; and the Au- cited, 
thoritifs there cited. •. fO ® lb7» 

(OJ See Lord Redesd. Tr.. 

% 


Averment 
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Aferment, that Baldwin Duppa did not on the Death of 
his Brother lUchard Duppa, the prec'eding Tenant for 
•liife, become Tenant for Life in Possession : but that 

important Fact is only to be colleeted by Inference. • 

* 

Sir ^mud Bomilly, in Reply. 


1 « 13 . 

I ■ / 

Hows 

V, 

Duppa. 


This Plea is confined to the Estates, alledged to be the 
Property of the Testatbr at the Time of his Death ; and 
contends, thsit t)ie Plaintiff is not entitled to Relief; a 
Plea, of which one Species is, that the PiaintlfF is not 
Heir at Law (er). Admitting these Deeds to be fraudu¬ 
lent, it sets up aTitle paramount the PlaintifTs; alledging 
in Substance, that the* Defendant was deceived by RoM- 
win Duppa in purchasing what did not belong to him, 
having previously sold these very Estates to Richard 
Duppa, The Dictum of Lord Hardwicks (h) is inap¬ 
plicable to this Case; and means, not that a Plea with 
an Exception is bad, but a Plea with an Exception, gene¬ 
rally, of what is not answered (c). If the Excep'tiSn, 
as in this Instance, is clearly pointed, there is no Objec¬ 
tion to it i otherwise a Plea, which covered every thing 
except Whiteaers'* would be bad. Had this Plea pro¬ 
ceeded to negative the Execution of any Deed inter¬ 
vening between 1780 and 1796 | which, it is suggested, 
ma}’ be presumed, the Plea would have been^open to 
Objection, as multifarious. 

TAe VlCE-CHANC£LLOft. 

Two Objections are made to this Pleas one of Form: 
the other of Substance. The Objection of Form is, that 
thePlea contains an Exception^ which cannot bedistinctly 

(a) See Cooper Tr. PI. p. Fcf, J 07.3 JrJSj. 70, Mosdy, 
249) 250; and Lord Redesd, 40. 

TV. PL 223i and Authorities (cj IVetherhead v. Black* 
cited* ’ ^urfi, post, 

fbj Salkeld v. Science, 2 . 

VoL.X, . LI 


1813, 

Mtfy 12. 


understood 
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ifl4 



EovrS 

V, 

Flea, with 
Exception of 
Matters after 
mentioned^ 
tied. 


understood without having rderence tp theAosufff; 
whence the Court must collect the meaning and Extent of 
that £xcepti 6 ii; and in support of that Exception the 
Passage in Festy was referred to; where | 4 ord Hardvifise 
states, that all Pleas in this Court,containing Exception of 
Mattershereint^ter mentioned, are bad; as i t is impbsssible 
for the Court to judge, what the Pieacoverswlthppt look¬ 
ing into the Answer; which may be sufhci^t^ or n,ot; 
and the Court must judge of the Sufficiency of the An¬ 
swer, before they can judge of the Validi^ 9 ^ ^he Piea. 

In that Passage I understand Lord H,(fr4m^e to he 
speaking of the Phraseology of the Plea; which, ifdefeo« 
tive on the Face of it, confining a Ref^nce to, some 
other Part of the. Record, is not perfect, substantial, or 
intelligible, in itself; and the Court cannot forma Judg¬ 
ment upon it without referring to some ether Part of the 
Record. That Qbjection does not apply to this Plea; 
lyhlich oal 3 'excludesaII tliatProperty,thatmight have been 
procured by laying out Part of the personal Estate in the 
Purchase of Land subsequently to the Deed of 1780 ; in 
which Case that Deed would not cover that Property. In 
this respect th^ Plea requires no Reference to any other 
Part of the Record to make it intelligible. It is perfectly 
•intelligible of itself; covering all the Property that passed 
by the Deed of 1780 , but not covering Property ac¬ 
quired after that Date. The Exception therefore does 
not make this Plea invalid and unintelligible on the Face 
of it; requiting a reference to any thing else to make 
good that, which upon the Face of it is defective. 

With regard to the Substance of this Plea, Baldwin 
Buppa, having under the Will only a contingent Interest, 
depending on the Death of Richftrd Duppa without Chil¬ 
dren, came to an Agreement, in Consideration of a Debt, 
contracted by Money advai^ed fo|: the E^catipn of his 
* Children 
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Childieo by Rkha^d t;ben ^ ^Possession asTenant 1813. 

for Life undier th« Will, to roUnq^uish absolutely all t^e 
yei^ and personal Property, to which he Baldwinm\ght 9 . 
€ver be entitled under that Will. This Agreement, which Dufpa. 
led to the Deed of August^ 1780, was a very natural 
Transaotion in the Family; st^^ding upp,q valuable Con¬ 
sideration ; and, if it remained unimpeached from that 
Time, the Consequencejs,that from theExecutionof that 
DeedBa/diDPtii Duppa ceased to have any Kind of Interest 
in any Part o/the Property; at least iu all, that was pur¬ 
chased previously to 1780; unless there was afterwards a 
Reconveyance. The Property was absolutely parted with; 
and the only Interest remaining in him was the Annuity 
of ^400 under the first Trust of this Deed. It does nut 
appear,*that this Deed was ever questioned, though he 
lived FifteenYears, surviving his elder Brother SixYears, 
except as it may be culiccted from what passed in 17U1> 

By Deeds, executed in that Year, it appears, that Baldwin 
Duppaf afiec^ing some Sort of Controul over the Estate, 
again parted with his Interest; making ceriainProvisiuns* 
for his Family, but upon a Consideration very inadequate, 
if he was then'realiy in Possession of all the real Estate; 

the annual Value of which exceededj^lOOO: but the deci- 

* 

siveAnswer to this Bill is, that the Fact was mistaken: at 
the Date of those Deeds he hud no Interest whatsoever in 
the Property 5 having Eleven Years before by ihi* former 
Deed parted with all his Interest: al'act,which remain¬ 
ing unintpeacbed destroys the whole Foundation of this 
Bill; whirh proceeds upon a supposed Interest in him 
in 1791. He may controvert the Existence or Validity 
of that Deed of 1780; it is a possible Case, that he may 
have again acquired the Estate before 1791; but there 
is nothing in these Pleadings shewing that/ As it now 
stands, he had pprted with all his Interest; and I can¬ 
not presume, that he ever regained it. That affords a 

L1 8 * cumpleat 
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1813. 

Hows 


V, 

PUPFl. 


com pleat Answer to his Prayer of Discovery and Relief. 
There is therefore no Objection to this Plea either in 
Substance or Form. •* • ' 


The Plea was allowed. 


A 


1813. 

Ma^ 13 . 

Reference be. 
fore Decree 
confined to the 
Case of Title, 
Where there 
was a farther 
Subject of Dis. 
pute, under a 
Claim of Com¬ 
pensation, it 
was refuoed 
with Costs. 


«. SKEI.TON. 


U NDER a Bill for the specific Performance of a 
Contract for the Sale of an Estate a Motion for a 
Reference to the Master before Decree was resisted on 
the Ground, that the Title was not the only Subject in 
Dispute: the Purchaser claiming an Abatement of the 
, Price on account of Misrepresentation (aj, 

. Mr. Leachf in support of the Motion. 

The Question as to the Purchaser’s Right to Compen¬ 
sation is consistent with the Object to have the Title 
made .out and the Contract performed. The same Prin¬ 
ciple of Convenience therefore, wliich is the Foundation 
of this Rule of Piactice, where nothing is in Dispute 
except the Title, justifies the Reference, where there is 
no other Objection to perform the Contract except the 
Claim of Compensation, 

Sir Samuel ^omilli/f against the Motion. 

(a) Eldridgey. Porter^ 14 in the Note (b) 140. 

1^9, and the Refer^oces' 


This 
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Yhis Practice is modern, within the last Thirty Years: 
first established by Lord Thurlow; where nothing but 
•the Title*was in Dispute; and that has been since fol* 
fowed; the Court professing to go no farther. The 
Principle must be to saveExpence, and bring theCause to 
a more^peedy Conclusion: but the Effect'in this Instance 
will be the Reverse; as there must be Two Reports. 

Mr. T^eachf in Reply, said, the Principle is to prevent 
unnecessary Delay, by procuring a Report upon the 
Title now instead of Six Months hence; anS, admitting, 
that the Claim to an Allowance may require another 
Report, it will be a very short one. 

The Vicb-Chancellob. 

The Propriety of this Application stands entirely upon, 
the Practice. Where the si/.gle Poir-t of Title is in 
Dispute, and there is r.o possible Rearon for going 
through with the Cause, it liar, been found convenient 
to take this short Course even without Consent: but 
the same Reason does not apply to a Case of a mixed 
Natuie; which cannot be eaiirly determines! by the Or¬ 
der of Reference ; but must be brought to a Hearing; 
and, if the Effect may be some saving of Time, the Ex¬ 
pence may be increased by Two distinct Orders and 
Reports in One Event at least, ll is however not to be 
argued on Principle; but rests entirely on Practice; and 
1 will not carry it further without a Precedent (a). 


The Motion was refused with Costs. 

(a) Elmherst, ante^ 1. 


L13 

# 


fill 

1813. 



V, 

Skelton, 


SMITH, 



ill 
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1819, 

May 15, IS* 
General As- 


SMITH, £x parte* 


General As- TTN M/iy, 1812, John IVitlock issued a Writ olT tterl 
^ignment of all X Facias ugumsiWilliamHerveyiot aDebt of 550; and 
Effecta an Act ^ook his Goods in Execution. Ata iMeeting of hisCredi- 
of Bankruptcy; the Petitioners, who wefe Creditors for ^7S8: 6«i 2(i, 

giriug therefore proposed to pay 10s. in thePound upon hisDebts; he pay- 
no Lien; but a jj^g more; and that they would pay off>the full Amount 

Lien under a Willock in Discharge of his Execution, and the full 

prerious Depo. ^jjiountof theRcnt; taking anAssignment to themselves 
tion”*^ of his Effects for their own Benefit. This Offer being 

affected accepted, a Memorandum was signed accordingly; and 

Discretion of ^ Memorandum, by which in consideration 

the Great Seal Petitioners, and of their having 

to order Proof P^y Sums to theCreditors, he agreed to as- 

In Bankruptcy them for their own Use and Benefit all his 

upon a Valua> Plate, Stock, and other Estate and Effects, and 

tion instead of®^^ Debts due to him: but he was to remain in Pos- 
a Sale of Secu. session; and to collect his Debts. In pursuance of 
vitiei regulated Agreement the Petitioners gave their Bills to the 
by Circun - Creditors: paid j£5(j0; Is. to the Sheriff in Discharge 
atances; and of WillocFs Execution ; and paid the Rent; and they 
not too readily received from Willock Two Leases, deposited with him 
exercised. by Herveyf as a Security, and a large Box of Plate, also 
Property in deposited by him. By Indenture, dated the 4th of June, 
the Possession 1812, but executed on the 17th of Jugust, Hervey as- 
and Disposal of signed to the Petitioners for their own Use all the Furni- 
a Bankrupt tore. Fixtures, Wines,Stock, Property, and otherEffects, 

passes to the contained in the Two Valuations, amounting to lOQ 
general CredI- ig580, being the Property and Wines in his House 
tors by Stat. jjjjj Cellar; agreeing to assign a Lease; which liad been 
21 Jam, 1. c. jjjigjai^. declaring thutAssignment to be in full Satisfac- 
tion of the Petitioners’ original Debt, of the Money paid 

J^ignment. ^ Credi¬ 

tors, 


21 Jam, 1. c* 

19) *• II* 
■gaiust his 

AMignment. 



IN CHJmCEBY. 


m 


tbVs, and of ^11 Monby dufe from Herva^to them dfi the tst ISIS, 

df June instant, liie Betitionera Debt having iiicreased Smra 
*0 d640Ci < 4s: 5d. on the 26lhof April, 1813, a Commis- jg^ parit 
Bion of Bankrupt vtiis taken oui agaihst Hervey, On the 
Petition of WUMdh Eweert', trho had rebeived the Coih- 
position.* 

The Petitioners, havii^; had the Two Leases appraised 
atjSSQO, the Fixtures at j 8 140, and the Plate at j€ 250» 
(amouniingallo^ther to 190), prayed, that t^ Peti« 
tioners may be at Liberty to sell the Leasesi the Plat^ 
and the Fixtures ; and to retain the Produce of the 
Sale, in case it shall nO,t exceed .£1190, in Part of their 
Debt; submitting, if there should be any Surplus beyond 
1^1 IQO, to pay it otrer to the jlsaigtteea of the Bank- 
rupt^s Estate: that in the mean Time they may prove 
jf2831: 4rt 5d. as the Balance of their Debt, after de* 
ducting jSI 190; and ihay vote in the Choice of Assig* 
nees; with Liberty, in case the specific Property to fee 
lold should not produce .£1190, to Increase their Proof. • 

Sir SamueVKomilly, and Mr. Hart, in support of the 
Petition, said, the Order prayed, though it could not be 
obtained from the Commissioners, would be made td- 
most of course by the hard Chancellor, 

m 

Mr. Laich, and Mr. Montague, for the Assignees. 

The Rule in Bankruptcy is, thata Creditor, holding a 
Pledge, shall not be permitted to prove, until that Pledge 
has been sold, or the V alue of it otherwise ascertained (u). 

I'his Order is by no Means of course. It is true, a similar 
Order was made in the Case of De Tastet (6), fiut 
under very s|»ecial Circumstances, having no Analogy to 

(o) Ex parte Nunn,, 1 •(*) Ex parte De Tastet, 

Rose, 322 Ante, 280. 

L'U 


these. 
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1813 . 

Sm^th, 
Ex parte. 


these. To sanction tucb an Order the Security ought 
on the Face of it to be^ strictly unimpeachable: but. 
this Assignment, comprising all the Property the Banki* 
rapt had in the World, was an Act of Bankruptcy* 
This Order will prejudge that important Question, 
arising on a Deed open to Objection on another -Ground, 
that it is a Security, not for the Instalment or Compo« 
sition, but for the original Debt. 


Sir Samuel Rondllyy in Reply, contended, that the 
Petitioners were deafly entitled to a Sale of the Pledge, 

held by Wilhck, whom they had paid ; and the Assign* 
tnent could not affect the previous Deposit. 


1813, 

Map 18 . 

Petition, is this. It represents the Petitioners as having a 
^Lien upon Two Leases, some Plate and Fixtures for their 
Debt: that is, for their general Debt; and proposes to 
put a Value upon those Articles; and to consider them 
as precisely in the same Situation as if sold previously 
to the second Meeting, and the Residue of their Debt 
thereby ascertained. The Question, whether they have 
a Lien jbr their general Debt, must be examined by a 
very accurate Attention to the Circumstances; and it 
is stated, that this Application could not be successfully 
made to the Commissioners; but can only be granted 
by the Lord Chancellor, acting upon bis Discretion 
under particular Circumstances. 

Though some Instances of such Orders have occur- 
j-ed, they ard not very common ; and upon Principle 1 
think their Number is not to be too readily enlarged. 
The Ground, on which it has been hitherto held, that a 
Credit or having a SecurUy, shall not be permitted to 

prove 


T&e Lor^CHAlICBLLOR. i 

The geneial Nature of the Application, made by this 
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pTOvt his Debt, until he gives up his Security, or by » 
previous Sale ascertains his Debt, is, that be cannot 
](no|v, wh^t he is to prove, until liis Debt has been re¬ 
duced by the Produce of the Security; and therefore 
in ordinary Cases that Object is obtained by a Sale ^ 
and the Court has not gone solely upon the Difliculty 
of ascertaining the Debt, but has also upon Policy had 
Regard to this Circurpstance; that, when there is a 
fair Question as to the Validity of the Security, it is 
obvious, that *the Creditor, having a Value put upon 
it, before it is determined, whether he has a Right to it, 
or not, places himself in a much better Situation with 
regard to his Contest ^ith the general Creditors, than 
he would be in under the genera]. Rule, prescribing a 
Sale. 


m.. 

1813. 

Smith; 

Ex part 0 . 


For these Reasons I conceive it to be clesfrly within 
the Power of the Great Seal, exercising a sound Dis¬ 
cretion, to make such an Order; and Instances have . 
occurred, where such an Arrangement was obviously^ 
beneficial to the general Creditors, as well as the indi¬ 
vidual Creditor holding the Security ; as in the Case 
of a Mortgage of a India Estate, or its Produce, 
at a Time very unfavourable for disposing of such Pro¬ 
perty, it would be no less for the Benefit of the general 
Creditors than of that particular Creditor, K^havea 
Value put upon the Estate, *or the Produce in' his 
Hands, and by subsequent Arrangement carry it up to 
the utmost Advantage. That shews, that the Court 
ought to have this Discretion. So in De Tastet*s Case 
(a) 1 had no Didiculty. HU Cliain was indisputable ; 
unless it could be cut down entirely by the Answer, 
that was given to it; and l)caring an inconsiderable 
Proportion lo a most enormous. Debt, I thought it rea- 
that he should have some Influence in the 

tenable, parte De Tastet, ante. 280. 

Clioice 
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I8lt* Ghbice of Assignees; controuliri^ thnt, so as lo prfetfeWf 
Smith, Apj^intnient of an Assignee Ifess indifferent bfe- 

E 9 parte, twieeh him and the dther Creditbrs than he odght t6 btei- 
In each Case therefore the Court is bound to look Wilb 
Terj nice Attention at the particular Circumstances. 

4 

Under the Circumstances^ that appear upon this 
tition, Property came to these Creditors of a greater 
Value than the Amount of their Debt at the Time of 
the Assignment. The general Assignme.it of all Her* 
veys Estate was a clear Act of Bankruptcy ; and the 
Property, being left in his Possession and Disposal^ 
will of course go to the general Creditors (a). That 
Assignment being cut down by the Operation of the 
Law, the Petitioners contend, that with regard to the 
Two Leases and the Plate in the«Hands of Willock they 
have a Lien: and that Transaction, and the subset 
quent CirqumstanCes, viz, their treating the Leases in 
account in respect of their Value as those of the Bank- 
*rupt and themsclvesi as his Creditors, must be consider¬ 
ed as undone: originating in an Agreement, that can¬ 
not be carried into Effect; and that the/ have a Right 
to contend, that they stand, as if this Assignment bad 
not been made. I think, they have that Right: but 
then, the Assignment being cut down, they cannot ap¬ 
ply tbe'Lien to their general Debt; being entitled only 
to that Lieu, which fFi/ZocA: had. Abstracting therefore 
from their general Debt so much as was due to Willock^ 
they have a Right to prove the Residue without regard 
to the Lien ; so much as the Lien does not extend to ; 
blit with regard to the Residue the Proaf must be stay¬ 
ed} until the Value of the Lieu has been settled, and 
they are in a Condition to prove '.n the ordinary Course. 

An Order was pronounced; declaring, that the Petiti¬ 
oners have no Lien except for thatDebt, with regard to 

^£ 1 ^Stst. 2l Jatti, 1. c, IP, s. 11. 


which 



♦ •* 

which they m&y stand in. the Place of Willock; and, as to 
the remaining Part of the Debt, that they should go before^ 
Cominhsioners, and prove in the ordinary Coarse. 


vwo 


ms. 

Smith, 

Ex pttric. 


WORRIS V. OWEN. 


1313, 
Matf 32. 


A motion to distplss the Bin for want of Prose- 
cution was resisted on the Ground, that the Plain- 

not sgtyocI or 

tiff had obtained an Order to amend Six Months ago j up can- 
though it was not served, or even drawn up. ^ not prevent the 

Motion to dis- 

* 

Mr. Bellf for the Defendant: Mr. Sidebottgm, for the miss for want 
Plaintiff. of Prosecution. 


Lord Chancellor at first intimated, that the 
Course was a Motion, that the Plaintiff should draV up 
his Order, and amend within a Week; or that the Order 
to amend should be discharged; but, having consul ted the 
Register faj, said, that if a Plaintiff, having obtained an 
Order to amend for the Purpose of keeping hii^Bitl in 
Court, did not get that Order drawn up and served, until 
jthe Defendant had a Right to move to dismiss, the Order 
under these Circumstances must be considered a Nullity; 
and cannot prevent the Dismission of the Bill. 


(aj Mr, Croft, 


CLOWES 
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Jttajf 14, 17, 
21 . 

Distinction 
between the 
Admission of 
parol Evidence 
to sQpport, or 
resist,' the spe. 
cific Perform* 
aiice of a 
Contract for 
Land: admis. 
Bible for tne lat¬ 
ter Purpose 
upon Mistake 
and Surprise as 
well as Fraud; 

not to vary, 
add to, or ex¬ 
plain the wr^' 
ten Contract. 

Upon the Am¬ 
biguous Terms 
of a Coctract, 
as including or 
excluding the 
Timber, the 
Purchaser’s Bil^ 
for specific 
IN-rformancc 
di-itnissed j and 
hiiviiii;; thruu<ih. 
out insisted 
upon bis Con. 
s(ruction, he 
was not per. 
mil (I'd to com. 
pel the Vend01 


CLOWES V. HIGGINSON. 

A fter the Decree, pronounced at the Ro/is in the 
Cause of Higgimon v. Clowes (a ), dismissing the 
Bill, this Suit was instituted b;/ the Purchaser, the De¬ 
fendant in that Cause ; praying a specific Performance 
of the Contract, according to his Construction; that is, 
including* the Timber, except upon the Lots Four and 
Five \ to which, as he represented, the separate Valuationr 
was to be confined: the Defendants, the Vendors, in¬ 
sisting, that under the eighth Condition of Sale all the 
Timber was to be separately valued. 

f 

Mr. Hartf and Mr. Bell, for the Plaintiffs, opposed 
the Introduction of Parol Evidence; insisting, upon the 
Authorities, cited in the former Cause between these 
Parties, that it cannot be admitted to vary, add to, or 
explain, a written Contract: as it may to shew Frayd 
or Surprise, 

Sir Samuel Romt'%,and yiv.Heald, for the Defendant, 
Evidence may clearly be admitted in support of the 

r 

Defence to a Suit in af Court of Equity for the specific 
Performance of a Contract against the plain Intention ; 
where it cun be clearly established, that the one did not 
understand, that he was selling what the other conceived 
that he was buying. In such a Case, existing bond fide, 
and established by clear Evidence, the Court would refuse 
to execute the Agreement; leaving the Party to Law. 

(«) J5 res. 516. 

« 

to convey upon th« Terms he originally offered. 

. The 
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Ttie Object of this Evidence is to explain an Ambiguity 
oA the Face of the Condition of Sale; and its Nature is, 
thaCtheAttctioneer beforethe Salestatedtotbe Company 
in (he Presence of Persons, bidding for the Plaintiff, that 
the Timber on the diffe rent Lots was to be paid for at a 
Valuation; that several Persons would have bid con¬ 
siderably more, if they had not by that Explanation been 
led to conclude, that thty shoul4 have a farther Sum to 
pay for the Timber. 


1819 . 

Clowes 


0 . 

Hiqginsqn. 


The Case of Gi/nnisv.ErAart (a), respecting Evidence 

of Declarations by the Auctioneer against the printed 

Conditions, was not followed by any Decision until the 

Case of Higginson v. Clowes \ and in Drewe v. fVarming-- 

ion (6) Lord Ahanleyy with Gunnis v. Erhart before 

him, admitted Evidence to explain, and almost to con- 

• * . • 

tradict, the printed Particular; certainly not under¬ 
standing himself as contradicting that Case \ but clearly 

expressing his Opinion, that such Evidence ought to 
be received; and deciding upon it. • 


If however* these Declarations cannot be received as 
Evidence to explain an Ambiguity, it cannot be refused 
as a Defence to a Bill for specific Performance of a 
Contract: a Suit, in which the Defendant may shew, 
not only what the Agreement was, but under wjiat Cir¬ 
cumstances it took place; (hat in this Instance^the 
Sale, including the Timber, at the Price, that was bid, 
proceeded from Misapprehension, not only on his 
Part, but under whigh all PersonsApresent laboured; 
influeiiping them to limit their Biddings: a Case 
thereforeof extreme Hardship; sufiicientof itself without 
Fraud to induce a Court of Equity to refuse its Aid to the 
Purchaser to obtain ,so great an Advantage. This Dis- 


{aj I Hen, Blacks. 


(b) At thoRo//;, 34th 
April^ 1800. 

tinctioii 
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V. 

HlGGlNSON. 


CASES IN CHANCEIIV. 

tinction between cancelling and spec^iallj performing 
Agreement, receiving parol Eyidenpn in tlie oije Ca§|f»a 
to rebut an Equity, refusing it to th^ other, to niter^ ej|;« 
plain, or add to, tiie written Contr^t« was e^gblis}ied 
in Savages. Taylor (a)\ and has l^n followed in qaanj 
modern Cases: Wopllam, ^earn^ {b), Ramshoitom v. 
Gosden (f); was admittfsd by ][«ord ^ede^h in Clinan 
T. CboA;e (d ); and is particularly, illustrated in TAe Afnr* 
yuis of Towmhend v, Stangroom (a). 

• ) 

The Vics-Chamceli.or* 

k 

The Exclusion of parol Evidence, offered to expktn, 
add to, or in some Way to vary, a written Contract, re¬ 
lative to Land, stands upon Two distinct Grounds: not 
simply as being in direct Opposition to the Statute of 
Frauds (y ); but also upon the general Rule of Evidence^ 
independent of that Statute. The Writing must speak 
fur itself; and can receiveno Aid from extrinsic Evidence 
of this more loose and dissatisfactory Nature. That^ 
*which is the Rule of Law, prevails equally in Courts of 
Equity; which admit no different Rule of evidence 
upon this Subject; and thus far the Rule is perfectly 
clear; rejecting parol Evidence offered by the Plaiutiff 
to constitute, vary, or explain, a Contract in Writing 
concerning Land; of which lie seeks the specific Per- 
fi)rmante in a Court of Equity, The Difficulty is, how 
far Evidence is admissible, offered as a Defence against 
a Riil, praying a specific Performance, Upon that there 
undoubtedly are mmiy Cases, where the Evidence haj 
been received ; Aid, without •enumerating the Au¬ 
thorities, it may clearly be admitted for that Rurpose 
upon a plain and obvious Principle; that a Court of 

1 ScA. and Le Ffoy, 

22. 

(«) 6 Fpa 3^8. 

(/) Stat. 29 Ch, 2, C. 3, 
Equity 


(a) For. 2^4. 
(h) 7 Fes. 211, 
(t) dnie, 163. 
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527 


Equity Unot bound to interpose by specifically perform¬ 
ing the Contract; and though the Subject and import, 
the written Contract, are clear, so that there is no 
JKdcessity to resort to Evidence for its Construction, 
yet, if the Defendant can shew any Circumstances tk- 
hors, indt^ndentof the Writing, making it inequitable 
to interpose for the Purpose of a specific Performance, 
a Court of Equity, having satisfactory Information upon 
that Subject, wUI not interpose. 

a • 


1813 . 

Clowes 


V. 

Higoivsoh. 
Specific Per¬ 
formance dis¬ 
cretionary. 


The Buie, admittting Evidence in those Cases, is in¬ 
telligible and clear. It is admitted, not to vary an 
Agreement, as it is expressed open to no Objection, 
and therefore upqn the X«etter binding, but to shew 
Circumstances of Fraud; making it unconscienlious in 
the Party, who so obtained it, to insist upon, and unjust 
in the Court to decree, the Performance. 


Fraud is not the only Head, upon which'parol Evi¬ 
dence may be receivedj and, if made out satisfactorily, ^ 
a specific Performance may be refused. Upon clear 
Evidence of Mistake or Surprise, that the Parties did not 
understand each other, it is intrc^uced, not to explain, 
or alter, the Agreement, but consistently with its 
Terms to shew Circumstances of Mistake or Surprise, 
making a specific i'erformance, as in the Case of^Fraud, 
unjust; and therefore not conformable to the Prtnci[)Ies 
upon which a Court of Equity exercises this Jurisdic¬ 
tion* There is however considerable Difiiculty in the 
Application of Evidence under this Head; calling for 
great Caution, especially upon Sales by Auction; least 
under this Idea of iatroducuig Evidence of Mistake the 
Kule should be relaxed by letting it in to explain, alter, 
contradict, apd in Effect get rjd of, u written Agreement. 
In Sales by Auction the real Object of Introducing 
Declarations by the Auciionli^r or other Persons is to 
explain, alter, or contradict, the written Contract; in 
. Effect 
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EfTect to substitute another Contract; and, independent 
of Authority, I should be much disposed to reject such 
Declarations, as open to all the Mischief, against which 
the Statute was directed; and also violating the Rule'’ of 
Law,which prevailed previously; whether offered by a 
Plaintiff, seeking a Performance, or by a Defendant, to 
get rid of the Contract: a Distinction, which it is difficult 
to adopt, where the Evidence is introduced to shew, that 
the VVriiing, purporting to be the Contract, is not the 
Contract ; that there is no Contract between then), if, 
that, which is proved by parol, does not make a Part 
of it. That does not depend upon the Principle, on 
which a Defendant is permitted to shew Fraud, Mis¬ 
take, or Surprise, collateral to, and independent of, the 
written Contract: the Object in the other Case being 
to get rid of the Contract by explaining it away. 

•i 

1 do r.o,t recollect any Instance, that Evidence, offered 
in that View, has been received; but there arc Cases, 
in which it has been rejected. The Case of Jenkinson 
V. Pep^s (a)f which 1 well remember, was very hard upott 
the Vendor; wlio clearly iiiiendcd, that the Plantation 
in the Nursery should be valued distinctly from the 
Timber, which the Defendant was to take with the Es¬ 
tate. It was pressed, that at the Auction a Distinct 
Siatemcni was made, that there was to be a separate 
Valuation of the Nursery; and that the Defendant, or 
his Agent, was present, and licard that Declaration t 
but the Opinion of the Court was clear, that Evidence 
of that Declaration could not be received ; being offered 
K to supply a Defect; to alter in some Respect the written 
Import of the Contract. 

The same Decision has been made in other Cases* 
I’hat, which comes nearest this, is Rumihottum v. Gos- 

r 

f a) la tlie Court of Eschequer : stated 15 Pei» 53.1 * 

dM 
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flfe« fa ); in which the parol Evidence seems to have had 
the Effect in some Degree of altering the written Con¬ 
tract; whith was silent as to the Expence of making out ». 
the Title : but according to the general Rule the Veudor Hiccinsok. 
without Stipulation to the contrary must tfear the Ex- Vendor to be 
jjcnce of making out hisown Title. If the Evidence there at the Expenco 
offered can fairly be brought under the Head of Mistake, of making out 
the Defendant, who sol5 reluctantly, having uniformly his Title, 
intended, and givon Instructions accordingly, that the 
Expence should be borne by the Purchaser^ that docs 
not infringe upon the Principle I have stated, that parol 
Evidence of Fraud, Mistake, or Surprise, may be re¬ 
ceived as a Ground of* Defence against a specific Per¬ 
formance. 

No Authority having decided, tint Evidei>ce can be 
received except upon one of those Grounds, these De¬ 
clarations are offered, wlieie the Parties have eoriiraclcd 
in Writing upon a Subject, distinctly adverted to in 
their written Contract; which makes u Provision for it, 
whether explicit and satisfactory is not material: but, 
as here is no Fraud, Mistake, or Surprise, the Evidence, 
of tliese Declarations must be njccied; as it was re¬ 
jected in the other Cause between the same Panic!, by 
the JUtJsfer oj the lioKs; who certainly left ilie Ques¬ 
tion open as to these Defendants: but, uiy Opinion be¬ 
ing, that this Evidence is offered to contradict, explam, 
or vary, the written Contract, and not tor any of the 
Purposes I have stated, as fonuitig Exceptions, the 
Evidence is Equally•iua'diiiissible in this Case. 


The Evidence having been rejected, the following 
Judgment was pronounced by bhc Vicei-Cu am c ellu u. 


VoL. I. 


(tf) Anie^ 1.6^. 

M m 


The 
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Clo^s dismissed without Costs t the Master of the Rolfs cer- 
tainljr not deciding, what would be the Effect of a Bill 
ntGGiMsoM. specific Performance, filed by the other Party, the 
Defendant in that Cause; but conceiving, that a speei* 
fic Performance ought not to be decreed against him, 
having purchased under a Mistake, to be fairly collected 
from the Circumstances, disclo^ by the written Con> 
tract, and appearing before the Court. The Master of 
the Rolls certainly pots no direct Construction on the 
Contract; observing upon the Difficulty, that attends 
any Construction of it; and not determining, that the 
Defendant's is preferable, conclddes, that, admitting it 
to be erroneous, he should not be held bound to per* 
form the Contract in the Plaintiff's Sense; leaving it 
not absolutely decided, which was the right Construc¬ 
tion; and, even supposing the PJaintifiTs the true one, if 
the Terms were so ambiguous as to lead the Defendant to 
• a different Construction, who consequently purchased 
under a Mistake, he should not be compelled specifi¬ 
cally to perform the Contract. The Master of the Rolls 
in forming that Conclusion adopts Lord ThurIow*s Opi¬ 
nion in Calverley v. Williams (a); and seems to think, 
the Consequence of such a Mistake would be, that in 
Reality there was no Agreement between them; that, 
misunderstanding each other, the one proposing to buy 
one Thing, the other to sell another, a Contract, so 
founded in Mistake, cannot consistently with Justice be 
executed; as the Effect woul^ be, that the one must 
pay 4^2000 more, or the other receive .£^000 less, than 
ha intended. 

Thai Bill being dismissed, this Bill is filed by the De¬ 
fendant in that Cause; desiring, that hisConstructionmay 
be put upon theAgreement; which is resisted by the Yen* 

(e) 1 Paitjua, 310. 

don 
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dors> standing on their Construction) accordiitg to 
which they never intended to sell the Timber. Here 
.tlien ish Contract in Writing, differently construed by 
the Two Patties) and the Court has been unable to put tliGaxMtol!t 4 i 
any instruction upon it; coming metely to the Con- 
dusion^ that there was a Mistake) and the only Dis¬ 
tinction between the Cases is, that now the V eudors are 
the Defendants; and the Mistake and Ambiguity is ra¬ 
ther to be imputed to that Party, whose Agent framed 
the Particular. With that single Exception, that the 
one may be considered as not so much the Author of the 
Agreement, though it is signed by both, these Parties 
are in precisely the same Situation) and this Cause 
eomes before the Court under the same Circumstancest 
a Bill for the specific Performance of an Agreement^ 
founded in Mistake. 

Different Interptetatiods havebeen putilpdn theeigh th 
Article of this Particular, it has been represented u| a 
mere Repetition of what is said before as to the Timber 
on Lots 4 i^ud 6 : or that, if carried farther, it must he 
confined to Lot £t the Seven precedieg Articles riding 
over all the Luts; and the Question is, whether that * 

Article applies to Lot £ alone, to Lots 4 and 5 alone, or 
toall the ^even Lots. Applied to Lots 4 attfl 5, it is a 
mere Repetition of what had been already provided for; 
and there was no Use in adding that Condition with re-^ 
fcrciice to those Lots. Was it then intended to apply 
to Lot £ onlyf That derives cocsiderabic Argument 
from the Preceding Part of the eight ConditiuD, appii<* 
cable to that Lot exclusively, and from the special Pro¬ 
vision for a separate Valuation of the ^Timber npon 
Lots 4 and 5 ! but is not very consistent with the De¬ 
scription of the Timber, which theTarticular holds out 
as a'I'cmptation to Purchasers as to Lot £ as well as 
Lot 1. The Effect upon t|;ii8 Construction must be, tba^ 
as both tiipse Lots, though the Purchaser is to have 

Mm2 * aU 
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1813. all the Inducement to bid, that would be derived from 
Clo wis Timber, it is to be the Subject of separate Valuation. 

f * 

V. 

Higoinbon. Is this Condition then to be applied generally to all the 
Lotsf Upon that Hypothesis it is open to the Observa¬ 
tion, that in some Degree it infringes upon the plain 
Import of all the preceding Conditions, taken together: 
a separate Valuation bcitig expressed only as to Two 
Lots, ft is extremely difficult to put any Construction 
upon an Instrument, so loosely and im{>crfectly expressed 
in every Part; and, not meaning to say decisively what 
is the true Construction, if I am forced to intimate an 
Opinion among all these Difficulties, 1 incline, as open 
to the least Objection, to understand the Vendor as stat¬ 
ing, with regard to all the Lots, that the Timber shall 
be separately valued. Describing the Timber on Lots 
4 and 5, a separate Valuation of which is expressly di¬ 
rected, as to all the rest he gives a general Direction, 
that the Purchaser, meaning the Purchasers of the se¬ 
veral Lots, shall take the Timber at a Valuation. What 
Timber? Can he be conceived to mean tb'e Six Pieces 
of Elm and Ash; with so much Anxiety repeating that 
Direction as to those trifling Articles, before expressly 
provided for? He must be supposed to have some far¬ 
ther Meaning; which, 1 think, was that the Purchaser 
of each Lot shall take the Timber at a fair Valuation, 
not confined to any Lot .specifically; vvliich is not incon¬ 
sistent with the express Direction as to the Lots 4 and 3. 

I do not say decisivel}^ that this is the Construction: 
nor Can I say, that the Vendor did not mean lo reserve a 
subsequent Valuation of the Timber: but the Expression 
is so ambiguous, that it might mislead the Purchaser. 
What then is the Result of a^Coiitract, so ambiguous as 
to l^ad both Parties to a mistaken Construction, without 
Fnfad or Misconduct in either? A Court of Equity by 

' enforcing. 



CASES IN CHANCEUy. 


533 


enforcing such a Contract would do gross Injustice. 
Why is not Mistake, upon which the Master of the Rolls 
•Jet ofl’tlie Purchaser, equally to let off the Vendor? By 
enforcing the Contract I must deprive the one of his 
Estate for j£2000 less, or make the other pay 
more, fiian each intended. 1 do not mean that any De¬ 
gree of Doubt is to prevent the Court from putting the 
best Construction it can upon a Contract: but, if there 
is such a Degree of Doubt and Ambiguity, that the 
Court can come to no other Conclusion, titan that the 
Parties did not rightly understand, what the one meant 
to buy, and the other to sell, and upon that Ground of 
Mistake the one has been let off, that is a Ground for 
Tcfusing in a Court of Equity to perform a Contract, 
the Effect of which must be so much Injustice to one 
Party or the other. That is the Ground, flpon which 
the Lord Chancellor proceeded in The Marquis of Town- 
shend v. Stangroom (a), and Lord Thurlois>\n Culverley 
V. Williams Cb) held,* that, one Party intending to buj^ 
%Yhat tile other never intended to sell, there was no Con¬ 
tract, This Case affording the same Ground of Mistake, 
upon which the other Cause was decided at the Rolls^ 
and noCircumsUinceof Difference, except that the other 
Party is become the Pkiintiff, cannot be distinguished; 
and must meet the same Fate : the Bill must be^ismiss- 
ed: but in such aCase of innocent AJ isiake, neither Pprty 
meaning to take an Advantage, I will not give Costs. 


The Plaintiff proposed to take the Estate according to 
the Defendant's Construction ; paying for the Timber 
upon a separate Valuation. This was objected to by the 
Defendants, as unreasonable after all this Liiigationj and 
the Bill not being framed fop that Purpose. 

(aj (J Ves, 328, (h) 1 Fes* jua, 210. 

Mm3 . Mr. 
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Mr. Hartf and Mr. Bell, fur the Plaintiff^ referred to 
Woliam V. Hem ( ») i and relied on the Passage in the 
Bill| ** hereby offering to perform the said Agreement- 
« according to the true Intent and Meaning thereof," and 
the Answer, submitting to execute a Conveyance to tlie 
plaintiff on Condition, that he would take tbeTiinberat 
ft Valuation; observing that a Plaintiff, having stated 
one Construction in his Bill, may adopt another at the 
Bar; and have Relief accordingly: Lindsem v. Lmcb(b}» 

Sir Samuei Romilly, in Reply. 

The Offer by the Bill does not bind the Plaintiff to 
perform the Agreement according to whatever Construc¬ 
tion the Court shall put upon it; but adopts a particular 
Construclionj and, praying certainly that it may be per¬ 
formed according to the true Construction, must be un¬ 
derstood to mean that, which he has before slated as his 
Construction, The Bill has no akernative Words: nor 
liould that be the Intention. Tliis Election is most un- 
conscieiitiously insisted on Against the Will of the De¬ 
fendants at the Distance of Five Years, whatever Change 
may have taken place in the Value of the Estate: the 
Plaintiff first contending through all this Litigation, 
that he was to have this Purchase for ^2000 less than 
the Defendant's Price; yet feeling the Bargain so very 
advantageous, that he is now willing to pay ^£*2000 more. 

The Vigb-Chamcbli.or. 

1 feel great Difficulty in compelling the Defendants to 
convey upon the Terms now proposed. 1 do not under¬ 
stand the Bill, taken all together, as meaning that the 

V 

Plaintiff is ready to perform the Agreement according to 
any Construction the Court may put upon it; throwing 


(0j7Vet, aiV 


(&) 2ScA.&Zra/.l« 
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the Constroction npon the Court. The Plaintiff bus nni> lRt3. 
formiy contended, both at the Rolh and here, from the Ci.owKt 
XMmmencenient of these Suits to the last Decree, that he 
never made, or intended, any Agreement but to take the Hiooiasoir. 
Estate with the Timber upon it, with the Exception of 
Lots 4*and 5; and as Evidence of that he adduces this 
Paper; to make out his Construction. This is not like 
the Case, to which if has been compared; a Plaintiff 
calling upun^ th^ Court to construe and execute a Will 
according to the true Construction; suggesting that, 
which he conceives to be so; but this Plaintiff merely 
submits to perform the Agreement, as he intended it; 
according to the true Intent! on, as he represents it; that 
is, to have the Timber with the Estate; never meaning 
to pay for the Timber separately. The Defendants insist 
on the contrary Construction, as that, which was intended 
hy them. Tliough there is but one Paper referred to, con¬ 
taining the Particular, Conditions, and Deblarations, in < 

Troth there are Two distinct and opposite Agreements, 
one insisted on by each Party, as evidenced by that 
Paper: the. one including, the other excluding, the 
Timber. In such a Case of mutual Mistake, the one not 
intending to sell, what the other meant to buy, the Court 
feeling the Injustice of giving to either a Performance 
upon Terms, to which the other never agrecd,Jias come 
to the Conclusion, that there is no Contract between 
them; that they did not rightly understand each other; 
and therefore it is not possible without Consent to com¬ 
pel either to take what the otlier had offered. 'J'he Plain¬ 
tiff having uniformly up to the Hearing insisted on his 
Construction, as the only Contract between them, not 
offering to taka up the other Construction, which the 
Defendant was at one Time willing to have performed, it 
is perfectly different from calling upon the Court to de¬ 
clare the true Cunstntctioftj, and submitting to perform 
according to that* Thei^ourt, having in both Instances 
, M tn 4 considered 
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considered the I'ransaction as too ambiguous to form 
the Foundation of a Contract, cannot now take this 
Passage in the Answer as the Ground of a Decr^ for spe^ 
clfic I’erformance against theWillof theDefendantsjanfi 
compel them to accept Terms, which they once offered* 
hut to which the other Parly would not then coi^ent. 


The Bill must therefore stand dismissed without Costs. 


1813,' 

jWoy 20. HODLE V, HEALEY. 


Demurrer to a 
Bill for He- 
demprion of a 
IVlortga^e upon 
Twenty Y^iars 
Possession by 
Ihe Mortgagee 
over-ruled, 
upon Allega¬ 
tion of Admij- 
sion of the 
]VIortgng<* Title 
within that 
Peiiod. 


T he Bill stated, that in the Year 1777 theDefendant 
having contracted with Sarah Smith and lUhaheih 
Smith, an Infant, by her Guardian, for the Ptirchase of 
the Equity of Redemption of Two Houses, then in Mart- 
gpge for 300 and £QOO, entered into Possession, paid 
off the Mortgages, and took Assignments; but did not 
pay the Purchase-money of the Equity of Redemption; 
alledging Defects in thaTitle. In 1782 Efizaheth Smith 
having married Hodle, they with Sarah Stuith filed a Bill 
against the Defendant, for a specific; Performance. On 
the 24th pf January, 1784, the Parties to that Suit 
signed an Agreement, that the Plaintiffs should cancel the 
original Agreement, and dismiss their Bill with Costs, 
to be allowed the Defendant in his Account of the Rents 
and Piofits, if tlie legal and equitable Right then was 
in, or should afterwards come to, the Piaiiitifln in that 
Suit; and that until Payment of such Costs, &c. there 
ehoiild be no Redemption. 


The Bill, farther slating, that the Defendant had ever 
piuct; continued in Possession as Mortgagee without Ac> 

count 
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cottnt, though Application had at Times been made to 
him, set forth a Letter in Answer to one of those Appli- 
cTitioiis, made in Juite, 1804, by the Plaintiff', whose Wife 
was dead, leaving One Daughter only : the Defendant in 
that Letter referring particuiarly to the Agreement of 
Januari/^ 1784 j and generally proposing to advise upon 
the Interest of the Piainiift’’s Daughter. The Btll then 
alledging, that the Renfs had long since liquidated the 
Incumbrance^ pigiyed an Account and Reconveyance. 


1813. 

Hodlg 

Realet. 


To this Bill the Defendant put in a general Demurrer 
for want of Equity. 

Sir Hanud Romillyy and Mr. Barber, in support of the 
Demurrer, contending that, the Defendant having been 
upwards of Twenty Years inPossession vvithout Account, 
the^Piaintilfs were not ehtitlid to redeem, and that this 
Objection may be taken by Demurrer cited the fol¬ 
lowing A nhoiities :— Ein'e v. White (h), KmK'lcs v.% 
Spence (c), St. John v. Turner (d), Inham v. Cole (e), 
Jenner v. Tracey wad licJchy, Harvey (f), Anm. Ca,(g), 
Affffas V. Ph l'creU(h ), Pearson v. Pulley (i), Hartpolcv. 
— - ■ .. (k), Conu^ayv. Shrimpton(l), and——v,Lord 


(«) See Mr. Cot’s Note to 
Cook V. Arnham, 3 P. Wms. 
287; and Aligns, v. Pickerell, 
3 Atk. ; Lord Redes- 
dale^bTreat. Plead.2^)4,255, 
and the Authorities referred 
to. Edsell V, Buchanan, 2 
Pes, juii, 8S, 

(6) 2 Pent. 310. 1 Eq. Ca. 
. 46 . 313 . 

(c) 1 Eq. Ca, Ad, 315. 


(d) 2 Pern. 418. 

(e) I Ch. Rep. 68. 

(/) 111 Note to Cooky, 
Arnham, 3 P, fVms, 287. 

{g) 3 Atk.3\3. 

(A) 3 Atk. ’i'15. 

(i) 1 Ch. Ca. 102. 

(k)4 Bro.P.Xl. 369. 

(0 15 Pin. Ab. p. 468, 
pi. 9. 

^ Anneslcy 
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Annedey fa)j Perry v. Mareton (b)^ Ixsrd 
Treatise (c), and Foster v, liod^san (d}% 

i 

Mr. Ilartf and Mr. Cook, for the PlaintifiT. 


Admitting, that thii Court acts bj Analogy to the 
Statute of Liniitations (e)s and that a Pemvirer is as 
available as a Plea to take Advantage o£ such a Length 
of Possession, this Case is not withan the general Rule^ 
precluding Redemption ; the Defendant having within 
Twenty \ ears actually treated tbeProperty asmortgaged. 
A Plea is, however, evidently the more proper Course; 
atid, as Issue can be taken bv the Plaintiff on the Facta 
set up, ought to be encouraged. This is a Demurrer for 
want of Equity simply t but the Analogy to the Statute 
of LimitaMons does not proceed on that Ground ; but 
opposes a statutory Bar to the Relief, This Defendant 
in 1804, clearly acknowledged himself a Mortgagee. De« 
niands were made by the Mortg.?igors even sobsequent 
'to that Period ; and though at Law the Demand must 
he by Action, to prevent the Effect of the Statute, in 
Equity t he mere Demand is equivalent. 


The VtCE-CHAMCRtlOB. 


There is no Doubt, that in 1?84 the Estate, of which 
this Bill seeks a Redemption, belonging to Sarah and 
Elizabeth Smith, was redeemable. The Question is, 
whether upon the Facts,stated in the Bill, the PJaintiffia 
now entitled to redeem. Upon the general Principle there 
can be no Dispute, that a Mortgagor, coming to redeem 


(a) % Sch, and Lef, 630, (d) Argued after left Trh 

65!, nity'Texm, 

(b) % Bro. C. C, 397. ^ (e) H Jae. 1. c. U. 

(Cj Page tl3, 

afte 
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•fterTwenty YearsPossession'by the Mortgagee,without 1813. 
shewing some Act, in which it was treated as a Mortgage 
whhfn thaUPeriod, is too late. Does this Bill then state _ 
any Facts, taking this Case out of that general Pi inciple, Healey. 
adopted by Analogy to the Statute of Limitations, and j 
givingtheRighttoKedemptionaftertheLapseofTwenty* adopted 
eight Years? With regard to the Prayer of Discovery, if jn Kquity by 
not entitled to Relief th£ Plainti HT cannot have the i)is- Analogy to the 
coveiy. By t^ie {mport of the Agreement of the Statute of Li- 
Defendant unquestionably was recognized asamereMort- mitations 
gagee. It-is said, that Agreement perse, followed by no not 

Act, is an executory Contract, establishing his Character to R«- 

of Mortgagee, and making him liable to account; but the 
Effect of that cannot be more than an actual Mortgage. 

The Agreement to account gives it a Date at that Time: 
but if for Twenty Years afterwards hehasdonono Actus 
Mortgagee, he is entitled to the Benefit of the Analogy to 
the Statute. Elizabeth Smith was under thd Disability 
of Coverture ; and th<Ye must have been the Disability 
of Infancy, until both, being Daughters, came of ag^ : 
a considerable Ji*eriod therefore must have elapsed, be¬ 
fore their Claim could he barred. 


There is no Doubt, that Advantage may be mken of 
ibis Objection by Demurrer; if the Bill so states the 
Case, that there is nothing to interfere with the Kirect of 
the Lapse of Time, to the Benefit of vvhich the Defen¬ 
dant is entitled: but it is didicult to suppose such a Case; 
the Bill not allcdghig something to take it out of the 
Analogy to the iStatute. The Question is, whether this 
Bill does slate any thing, taking it out t>f that Analogy ; 
and amountingtoa RecoiaiitumoftheChuractcrof Moi t- 
gagee: it states, that in 17S4 he did in Fact holdasM n t- 
gagee, and was accountable as'Syich: that the Plaint: iis. had 
the Equity of Redemption ;,and made frequent Applica- 
. lions 
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Mere De» 
ma'idy without 
Process or Ac¬ 
knowledgment, 
not suifideut 
against the 
Statute of 
Limitations. 


tions foran Account: but themere Demand of an Account 
is not fdonesufficient to prevent the Effect of the Length 
of Time. It is represented as equivalent to actual Entry; 
which is sufficient to keep alive the Eight of a Person 
disseised ; but a meic Demand of a Debt, without Pro¬ 
cess, or any Acknowledgment, is not sufficiedl to take 
the Case out of the Statute of Limitations. Here is, 
however, farther, the Correspondence in 1799» 1801, and 
this Letter in 1804 : by which he refetjs expressly to the 
Agrceiitent of January^ 1784 ; admitting clearlV) that he 
was at that Time a Mortgagee; and holding out the 
Terms of Redemption. Is not that a sufficient Recog¬ 
nition of his Character of Mortgagee; claiming the 
Benefit of it himself; and does it not preclude his setting 
up any different Title from that under the Agreementof 
17S4; byr which they clearly stand in the K'dalion of 
Mortgagor and Mortgagee? 


Itis said, thalLord Thnrlow^s O^iinion w'as,thatamcre 
Det’Iaration of the Party, that he is Mcn tgagee, is not 
sufficient, unless some Act is done, to keepalive the Cha¬ 
racter; and the Case of Perry v. Mamion fa) is cited: 
but, 1 do not collect tliat from Lord Thuilozi?\ Reasoning. 
The Question tliere was, whether averbal Declaration by 
the Mortgagee after a Suit commenced was to be opposed 
to his A Kswer, positively setting upa distinct and separate 
Title. Lord At*;n/0M*s Opinion was, that even under such 
Circmn^tancx^ his mere Declaration was sufficient; but 
Loid 'I hurloK'i sofarfrom concurringin that, says directly 
the Reverse: “ 1 tsike it, that a Man,taking Notice by a 
“ Will, orally oilier deliberate Act, wdierein he recites, 
iluitheis Moi i.;agec,eiilierof those Circumstances will 
“ take the Cysc out of tlie Rule, that a Mortgagor shall 
“ iHit rcdeemaiier Twenty Years ;”aud in theCunelusiun 
bcciiis to lay down the Principle, that if a Party will admit, 


* («) 2 Bro. (I C, 397. 


ha 
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that he is only a Mortgagee^ be is bound by such Ad¬ 
mission; and cannot resist Redemption. 

• • 

• 

The single Question before me is, whether the Defen¬ 
dant, in 1804 referring to the Agreement of 1784, does 
notthereU^ admit, that he was in Possessioh solely in 
the Character of Mortgagee upon the footing of that 
Agreement. Upon that <7rouud 1 think, there is suffi¬ 
cient alledged in this Bill to sustain the Right of Re¬ 
demption ; and therefore this Demurrer must be over¬ 
ruled. 


' 813 * 

Hodls 

V. 

Healey. 


GRIFFITH V. WOOD. 


1313, 

JMaif ^ 1 , 


A DEMURRER having been over-ruled in this After De- 
Cause, a Motion 'was made, as of course, for a lyurrer over- 
Month*8 Time to plead or answer. / ruled Order 

* of course for a 

The Register (a) objected, that the Order for Time IMonth to plead 
could not be taken except in the common Way, and or answer, 
upon the usual Allegation. 


Mr. Cookej in support of the Motion, 

This Motion is made in the common Way, excejitin 
not praying Time to demur; the JKftudjuii having al¬ 
ready taken that Course. There is no Rule, that an 
Order for Time cannot be had after a Demurrer over¬ 
ruled. I'he general Rule certainly is not to permit more 
than one Dilatory : but a Plea is considered as an An¬ 
swer. If the Dei’endaut is not entitled to Time, us of 

("a) IMr, l^alkerm 


cou rsc. 
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1813. 

Gripfifth 

V* 

Vloon, 


course, the Consequence must be, that after the De>* 
murrcr allowed he would be instantly in Contempt, and 
subject to Attachment; and, if he is advised, that h'e is 
not bound to answer, the Effect will be most unjust. 
No Objection to this Motion can be stated from the 
Reports or Books of Practice. 


The Vice-ChancelloA made the Order. 


18l3» 

Injunction, 
restraining 
Etecutor, 
claiming under 
the Will, and 
also bj a Gift^ 
from the Tes¬ 
tatrix in bar 
Life, from 
selliugi upon 
Affidavit of on. 

due Influence, 

k c 


EDMUNDS d. BIRD. 

A motion was made for an Injunction to restrain 
an, Executor for converting Furniture and other 
specific Property into Money, upon strong Affidavits of 
his having obtained compleat Induence over the Testa¬ 
trix, at an advanced age; that<from the Time she be¬ 
came acquainted with him she fell into the Habit of 
excessive Intoxication} that he prejudiced her against 
the Pltuntiff and all her other Connections; and pre¬ 
vailed upon her to make a Will; also claiming the 
Property in his Possession as a Gift from the Testatrix 
in her Life: the Plaintiff insisting, that she was equally 

incompetent to either Act. 

!• 

Mr. Cooke in support of the Motion. 


An Administration pendente life might have been ob« 
tained in the Ecclesiastical Court! but that would not 
secure the Properly, of which the Defendanthus got Pos¬ 
session ; and is about to sell; and the fair Presumption 
from the Circumstances, disclosed by this Affidavit, is, 
that this Pi^pCTty, if converted into Money, will be 

irrecoverable. 
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• 

Irrecov^rabk. The Case of King v. King (o) is a strong 
Authority for the Jurisdiction \ and Lord Erskins*% Ex¬ 
pression ii| Rkkutiis V. Chave{h)f that this Court ought 
ndver to interfere, where the Spiritual Court can grant 
an Administration pendente lile, must be taken with the 
previous Qualification, that the Property wfiis not proved 
to be in Danger. The Defendant cannot sustain much 
Inconvenience; as, if he can make out a Case, or by 
security satisfy the Court, that the Efiects will be forth¬ 
coming, he may put in an Answer t and get jrid of the 
li\j unction. 

ihe VlCS-CHAIICBt.LOB. 

A strong Ground for the Motion is, that Adminis¬ 
tration pendente lite would not help the Plaintifi’t the 
Defendant insisting upon a Title by G\h, inlet vivosf 
which, as well as the Will, is impeached. That Ground, 
1 think will sustain the Motion. 


The Order was made. 

{a) S Vet, 17». (6) 12 Tw. 462. 

KENDALL, Ex parte, May25» 

HE usual Order for Attendance had been made 

r. . served with a 

upon u Petition to stay a Bankrupts Certificate t petition to stay 
but the Bankrupt was not served. . his Certificate, 

on which an 

Attendance had been ordered, entitled to his Certificate; and not 
bound by taking Copieuof the Affidavit. 



545 


Edmunds 

V. 

Biaok 


The 
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1613. 

Kendall, 
£x parte t 


The Lord Chancellor, 

This Certificate must be allowed. The Bankrupt, not 
having been served with Notice of the Petition, uponf 
whicli an Attendance w'as ordered on the next Day of 
Petitions, had a Right to call for his Certificate on the 
Morning of that Day; and, though he afterwards took 
Office Copies of the Affidavits,! will not bind a Bank¬ 
rupt to his iVejudice by that Act, when it was not 
necessary for him to take any Notice whatsoever of the 
Petition; ns it must be understood, that if a Bankrupt 
is not servecT with the Petition to stay his Certificate, 
upon wbicii an Attendance is ordered on the next Day 
of Petitions, the Certificate shall go of course. 


1813, 
Maif 26. 

Purchaser 
discharged on 
Motion upon 
Affidavit of 
loipriaonment 
for Debt and 
Insolvency. 


HODDER c. RUFFIN. 

T he Plaintiffs moved to discharge a Purchaser and 
that the Estate may be re-sold with' the Appro¬ 
bation of the Master, stating by Affidavit, that since 
the Confirmation of the Report the Purchaser was con¬ 
fined for Debt in the King’s Bench Prison ; and, as the 
Deponenfliad been informed and believes, is become 
wholly insolvent, and is incapable of comf)leating the 
I’urchase. The Purchaser was served; but did not 


a]) pear. 


Mr. Re//, in support of the Motion, and Mr. Rkhardt^ 
[jimicus Cuv'm)t slated, that the Practice in order lo 
discharge a Purchaser fornieily was diiibicnt, but the 
recent Practice authorised this suminary Application. 


The Vice-Chancellor observing, that the Practice 
was convcnienl, made the Order. 


WHITWORTH 
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WHITWORTH DAVIS. 


1813. 

Ma^f 19, 21 


Jameu J^aine, IiaTing contracted for a Purchase from Demurrer by 
the Defendant Graham, agreed in August, 1810, to a Bankrap^to 
sell Part of the Property contracted for, to James Davis; ® B’dl joining 
who in August 1811 agreed to sell the Subject of j^is 
Purchase to the Plaintiff. These different Contracts ‘Assignees in 
remaining unexecuted, DavUf'm April, 1813,•’became p*’**^®®* 
Bankrupt. The Bill filed against GraAawi, Paine, the 
Assignees under the Commission of Bankruptcy, and specific 
against Davis, the Ban*krupt, prayed, that the Agree- formance of a 
ment between Daw and the Plaintiff might be specifi-Contract, pre« 
cally performed, and that all proper Parties might con- vious to his 
cur, and an Injunction to restrain the Assignees from Bankruptcy, 
proceeding for Rent against the Plaintiff in Possession, allowed. 

To this Bill the Bankrupt Davis demurred. Disstinction 

* n^on Fraud. 

Mr.Owen, in support of the Demurrer, ^ Whether a 

• , Bankrupt can 

The Bankrupt has been improperly made a Party, his 5 ^ a Party 

Interest having passed b}’’ the Assignment; and the As- merely for dis. 

signees being Parties. In ordinary Cases a Bankrupt covery, and to 

cannot be made a Party; and there are no special Cir- maintain an 
cumstances,jiistifyingadeparture from the gene/51 Rule. Injunction, 

No Relief is prayed, nor any Case made, against him. Quwre. 

He is to be regarded as a mere Witness; whom the 
Plaintiff may examine, though the Assignees cannot. 

Tlie Case of Fettton»v. flughes («) states the Principle, 
that a mere Witness shall not be made a Defendant; 
and this Bankrupt does not fall within any of the Bix- 
ceptions to the general Rule, mentioned in‘that Case, 
as Agent to sell, iVuclioiieer, Secretary or Book-keeper 
to a Corporation. • 


Vox.. I. 


(o) 7 Fel. 287* 
• No 
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Sir Samuel Romilly, and Mr. Meggisortf for the Plain¬ 
tiff, citing the Cases of Drake v. The" Magor Exeier 
(a), and Moyse^ v. Little {h), as Authorities^ that the 
Interest in the Bankrupt's Contract had not passecl to 
his Assignees^ contended, that, admitting the Bankrupt 
has no Interest, the Plaintiff is entitled to hVing him 
before the Court, and have his Answer; as, if necessary 
to obtain an Injunction against Assignees the Plaintiff 
may make the Bankrupt a Party ; apd the Court will 
not on the Answer of the Assignees, that they know 
nothing of the Matter, dissolve the Injunction ; which 
is retained until the Bankrupt’s Answer comes in, which 
may be read against the Assignees in support of the 
Injunction, though perhaps not at the Hearing. In 
Glassford v. Jeffrey t which lately occurred in tlie Ex-‘ 
chequer^ the Bankrupt’s Answer was read against bis 
Assignees. 

Mr. Hartf and Mr. Cooke (Amici Curia\ saidf the 
' J^ord Chancellor had intimated, that it might be ne* 
cessary to make a Bankrupt a Party, in order to enable 
the PlaiiTtiff to frame the Interrogatories, on which he 
was to be examined as a Witness; and referred, fur the 
general Doctrine, to Le Texier v. The Margravine 
Anspach (c). 

Mr. X)wen, ia Reply. 

Few Propositions wotrld lead to greater Hardship than 
that a Bankrupt should be made a Party in such a Suit 
as this; having no Property even to pay for the Answer 
he is called upon to put in ; though a Bill of Discovery 
may admit the Distinction, that he would be entitled to 
his Costs. Fraud is the single Exception, upon which 
a Bankrupt, or any other Person, who is a mere Wit- 

fa) 1 Ch. Ca. 71. I Nele» (k) 2 Vern. 194. 

Ck. Rep. \03. 1 Eq. Cu.Ab, (t) 15 Ves, 159. 

53, pi. 1. 

o * ness. 


1813. 


Whitworth 

V, 

Davis* 
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$ 

niesS) con be made a Party. Tlie Reason, that without 1813. 
this Discovery by the Bankrupt, the Plaintiff will not 
kifow how to point his Case against the Assignees can- 
not apply in this Tiistance. In Glasiford v. J^iffrey the Davis. 
Assignees, referring to the Answer ot the Bankrupt, 
incorporated it with their own. 


The ViCK-CHANCEbLOtt. 


Upon the Argament of this Dertiurrer it was con- May 26, 

tended, in support of the Bill, that Daioisj the Bjmkrupt, 
was properly made a Party in respect of the Interest 
he had in the Subject; the Right to have the Contract 
performed, or to resist it, being a Subject, that did not 
devolve upon the Assignees; and Two Cases were re¬ 
ferred to: Moym v. Little («), Drake v. The Mayor of 
Exeter (/»), to a certain Degree warranting th« Propo¬ 
sition, that the Interest, which the Baiikrupt had in a 
Contract, does not devolve upon his Assignees. 11 that 
Proposition can be maintained, this Bill is properly ^ 
framed ; the Baiikrupt being mixed with the other J^- 
fendants in the'Charges of the Bill, and ilelief pra3\''d 
against him as well as the others; that he may join in 
the Conveyance. That Proposition however appears 
to me not to be tenable. It proves considerably loo 


much : as, if the equitable Interest in the ('-ontra^|, does 

not devolve upon the Assignees, they ought not to have 

been made Parties; but the Bankrupt alone. That is Effect of As. 

contrary to all Authority; and was relinquished by Sir signment umlor 

Samvel RomiHy upon tlje clear Ground, that all legal * Comnnissiou 

and equitable Interest in the Property devolves upon BankrnpttJ) j 

the Assignees: that they are coinf»eteiit to sustain the 

Case in point of Interest; and therefore the Bankrupt *1 

IS not a necessary Party. That is expressly staled in 

De Gulls vAVanl (<) in the Note to Wych v. Meal. 


(a) 2 Vern. 194. lol I Eq. Ca. Ab. 53, pi. K 

(6; 1 Ch, Ca. 71. 1 Nets. ’ (c) 3 PAVillZW, n. I. 

• N n2 _ The 
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ISIS. The other Grouudy alleged in support of the Bill, la 
Wnm^RTH questionable: whether the Bankrupt is not a 

II, proper Party for the Purpose of Discovery; and to 
Da?is. sustain the Injunction, if his Answer affords Ground 
for it. Sir Samuel RomtUy slated the Practice to be to 
make the Bankrupt a Party, with the View to* read his 
Answer for the Purpose of sustaining the Injunction 
against his Assignees $ and that receives some Authority 
frohi what is stated by Lord Uedesdaje (f^)\ “ a 

** Bankrupt, made a Party to a Bill against his Assig- 
** nees touching his Estate, may demur to the Relief, 
** all his Interest being transferred to bis Assignees : 
'* but it seems to have been, generally understood, 
** that, if any Discovery is sought of his Acts, before 
** he became a Bankrupt, he must answer to that Part 
•* of the Bill for the Sake of Discovery; and, to assist 
** the Plaintiff in obtaining Proof; though his Answer 
** cannot be read against his Assignees^ and otherwise 
** the Bankruptcy might entirely defeat Justice.** 

i 

« 

•No Authority is cited for that: but Lord Redesdal/s 
Judgment is confirmed by the Intimation from the Bar 
of the current Opinion, that the Bankrupt may for the 
Purpose of Discovery be a Party in a Bill for an Injunc* 
tion. I have not been able to find p Case, that supports 
that 0(fiiiion; but tiie Knowledge, that it is the received 
Pructice, is sufficient to induce me not lightly to disturb 
it. There is certainly great Convenience in this ; as m 
such a Case all the Transaction may be known to the 
Bankrupt alone; and the Party, seeking Relief, would be 
entirely deprived of it, as fur as' regards the Injunction, 
if a Discovery cannot be obtained from the only Party, 
having a Knowledge of the Transaction. There is how> 
ever a Difficulty consistently with theRuieatid Principle, 
to coiu:eive how the Bankrupt’s Answer can be read 

I 

I 

^ (a) ^ord Redesi Tr. Ch. PI. 143*3. 


8 


against 
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against his Assignees even for the Purpose ofan Injuno 
tion, when clearly it could not he read against them at 
t|ie Hearhig. 


J813. 

Whitwobth 

V. 


Davis. 

The ^ase of Glauford v. in the Court of Er- 

ehequcTf which was .cited as an Authority for reading the 
Bankrupt’s Answer against his Assignees, affords no As¬ 
sistance upon this Point; all the Assignees having gut in 
distinct AnsAvefs, craving Leave to refer to the Answer 
of the Bankrupt, and the Schedules to that Answer; not 
having any Knowledge themselves upon the Subject. In 
that Instance therefore the Bankrupt's Answer was pro¬ 
perly read against them. 


There is one direct Authority, that the Bankrupt ought 
not to be made a Party even for the Purpose of Disco¬ 
very : Gnjffia v. Archer («)• The Note is short: but I 
have inquired from the Judges, who decided that Case; 
and find the Report*of the Decision, that the Demurrer 
was allowed, is correct. The Case of King v. Mortal {b) 
does not beaf upon the Subject: the Opinion of the Court 
being, that there might be Relief against the Bankrupt 
upon the Fraud'; who is stated expressly to be a mate¬ 
rial Party, against whom a Decree migh be made. There 
was another late Case. Co^ke v. Marsh (c), in vdiich i un¬ 
derstand from general Information only, that th§ De¬ 
murrer was allowed : but I do not find distinctly, that 
it was the Demurrer of the Bankrupt. 

a 

The Case standing thus upon the Authorities, how is it 
on Principle? The Case of Fenton v. Hughes (d) lays 
down a broad Principle,that would exclude.this Bankrupt 

(a) 3 AnsU 478, cited (o) In [Chancery^ Trin. 
eui/e, 3 Fef. jan. 643. .1811. 

{b) 3 Ves, jun. 641. • (d) 7 Fes, 387. 

• • Nnd ftl 
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1813 . as a Party; viz. that a Person, who has no Interest,and 
Whitwoktii ^ mere Witness, against whom there could be no Re- 
V, lief, ought nut to be a Party. A Bankrupt stadds in that 

Davis* Situation : a competent Witness, having no Interest, 

Rule that a against whom therefore no Relief can be had at tij.e Hear* 
mere^ M itness, precisely within that general Rule; and the 

ayng no life- Exception, stated by the Lord Chancellor, do 

to be a Party, nt»t comprehend him. So in the Case of Le Texier v. 
Exceptions to Margravine of Anspach (a), where‘the general Rule 

that Rule. is laid doWiij the Case of a Bankrupt is not stated as con¬ 
stituting an Exception. The Principle is certainly against 
making him a Party ; and the instance of Exception,put 
by the Lord i liancc/lor in Fenton v. Hughes^ is men¬ 
tioned, got with /Approbation, but as siaudtng upon Au¬ 
thority only ; having been introduced by Lord Talbot 

f 

not upon a very satisfactory Principle. 


The Conclusion is therefore, that the Bankruptiswith- 
in the Principle ; and is not one of the Persons included 
in the Exceptions, Therefore upon Principle and the di¬ 
rect Authority of the Court of Exchequer opposed by no 
Decision, this Bankrupt ought not to bi* made a Parry 
even for the purpose of Discovery. It is not however ne¬ 
cessary to decide that in this Case: and, merely stating 
the Resin’t of ray Inqniiies, 1 denire not to be understood 
as o|>po*iing my Opinion though formed upon a Consi¬ 
deration of the Principle and Authorities, to any current 
Opinion, prevailing as to the Practice : this Bill being 
framed with the View of considering the Bankruptas hav- 
Ingsuch an Interest, that Relief may be had against him; 
invohdng him in the Charges with the other DefendaiRs; 
and praying Relief generally against him. Considered as 
a proper Party, against whom the Prayer of Relief ulti¬ 
mately maybe sustained, he could not move for his Costs, 

(a) 15 Fet. 150 . 

ai 
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as a Defendant, against whom l^lscovery only is prayed, 1813. 
and no Decree can be made. It is then perfectly clear, 

£ha*t, Relief being prayed against a Defendant, who can 

be a Party only for the Purpcsse of Discovery, he may Datis. 

demur. ^Upon that Groutid, tliat Relief is prayed against 

this Bankrupt, whep at all Events a Discovery only can 

be sought against him, it seems to me, that, without 

determining the general Question, this Demurrer may 

be sustained^ • 


BARING V. NASH. 


1813, 

Mftji 26, 31. 


T his Bill stated, that under an Indenture of As> 
signmeiit the Pfainiiff is possessed of, or well en« 
titled for the Tlemainder of a Term of Five Hundred 
Years, cotnm*encing in 1740, to one undivided Tenth 
Part of certain Piemises ; that the Defendant AW/, is 
seised in Fee-siinplc or otherwise well entitled to Se- 
** ven Ollier Tenth Parts” of the same Properly, and 
that the Defendant Giaies in his own Right, «>r in the 
Right of tlic Defendant Caro/ine his Wife is “ seised in 
“ Fee-simple of or otherwise well entitled to the Two 
other or lemuining Tenth Parts,” The Bill prayed a 
Partition. . 

To this Bill the Defendant Nash demurred on the 
Ground, that, it was not stated with suHibient Certainty, 
what Estate this Defendant had in the Seven undivided 
Tenth Parts of the Property, which it was in the Bill 
slated this Defendant is seised irf Fee-simple of or other¬ 
wise entitled to. • 

Nn 4 


Bill for Parti, 
tion by lessee 
for Years. 

Dfmurrer, for 
Caiisp, that the 
B1 nutated the 
Defendant's 
Estate not with 
sufficient Cer¬ 
tainty, viz. that 
he is seised 
“ in Fee, or 
otherwise 
well entitled 
<‘to,’*^nd ore 
tenus^ that the 
Reversioner 
was not a 
Party, orer- 
ruled. 


Another 
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1813. 

Barivo 


V. 

Nash. 


Another Ground of Demurrer was taken ore tentu ; that 
allPersousinterested were not brought before the Court. 

4 - 

I* 

Sir Samuel RomiUy and Mr. Meggison, in support of 
the Demurrer, contended, that there was no liwtance of 
a Decree for Partition against Persons, having.only a 
partial Interest, those, having the permanent interest, 
not being befoie the Court; observing, that the Advan¬ 
tage of a Partition in Equity over thatat I^aw. consisted 
in all ihe ^Parties being before the Court, and bound. 


Mr. Trollope, for the Plaintiff. 


The Plaintiff could not state the Defendants Interest 
in any other Manner. It would have been suflicient had 
he suggested a pretended Claim by the Defendant; and 
called for a Discovery of it: or there could be no such 
Thing as Partition. And Estate in Fee is expressly 
alleged •, and the Words ** or otherwise entitled'* are 
merely formal. 

Asto making the Reversioner a Party, it was not only 
unnecessary, but he might have demurred. This Bill 
merely effects the present Possession; not touching the 
Reversioner’s Interest. Before the Stat. of Will, and 
Mary {a) there was no Puriition here, but between 
Tenants in Fee; but ever since it has been made between 
Tenants for Life. 


31* 


The Vice-Chancellor. 

As to the. first Ground of Demurrer, that, which ap- 


(a) % & 9 W, 8c M, c, 31. latt, 169, a, and Autboritiet 
On Partition in general,' see there cited. 

Mr. Hurgrenefk Note, % Co, *■ 


peaif 
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pears upon the Record, that the Interest of the Defend¬ 
ant is not stated with suflicient Precision, the Bill staling, 
that he is seised in l*^situple of, or otherwise well en¬ 
titled io,Seven other undivided Tenth Parts, my Opinion 
is, that this Cause of Demurrer is not wejl founded. 
The Pontiff, who has, as he was bound to do, stated 
his own Interest with Precision, cannot be supposed so 
cognisant of the Nature of the Defendant’s interest; 
which he states therefore in this Way ; and calls for a 
Discovery of the Extent of it: and prays a^Partition. 

The other Ground of Demurrer, alleged ore term, 
brings forward a much more important Question, whe¬ 
ther a Bill for Partition can be maintained by a Person, 
having only a limited Interest, by a Term oiJF'ive IJun- 
dred Years in One Tenth Part; and the Owner of the 
Inheritance of that Teiiih not being a Party; as the 
Owners of the Inlierrtance of the other Nine P.iris are. 
It is said, that^without the Owner of the lubcritanca of 
this Tenth Part, in which the Defendant has the 'ITrm, 
the Court has not before it all the J^arties interested in 
the Subject; and therefore cannot make an eB'ectual 
Decree tor a compleut Partition of the whole Estate, 
binding all Parties interested in the Estate. 

The first Consideration is, whether, if the Owmer of 
the Inheritance of this Share had been a Party,the Plain¬ 
tiff, as Owner of thcTerm of Pive Hundred Years, enti¬ 
tled to Partition at Law and in this Court commensurate 
to his Interest, could compel him to join in this Parti¬ 
tion; and pray this Relief, againsthis Will, that he might 
be decreed to concur with the other Parties in making 
Partition of this Estate, not far a Term of Years only, 
but for ever. No Authorities were cited on either Side. 

It 




554 


CASES IN CHANCERY. 


1813. It is clear, the absolute Owner of a Tenth Part may 

Baking compiilhe On tiers of the other Nine to concur with 

V. him ; and there would be no Objection front the Mi- 
Nasu. nuleness of this Interest, the Inconvenience, or the lie- 

No Object.on jj,stance of the other Tenants in Common, if no Ob- 

j^*^**^** could be taken to the Plaintiff's Title’: Parti- 

nuteness of the Matter of Right; whatever may be the In- 

Interest the convenience and Difficulty : Parker s,Gerard faj^aud 
Inconvenience Baynes (lij; and the Habit o^ the Court is 

Difficulty, or gt^^e Costs to the Hearing, and to divide the Ex- 

Reluctance of pence of the Conveyance and Partition in Proportion 
the other Te. to the Inleiests (r). 
nants in Com¬ 


mon. The Question is, whether the Lessee for Years of 

Under a Bill One Tenth Part has the same Right and Lquity against 
for Paitition the Owneft-of the inheritance of that Tenth j and clearly 
no Costs to the the Lessee has not the same Right to compel that 
Hearing. C osts Owner to concur. As between the Lessee ajid the Re¬ 


ef the Partition uit,i(|(le|..inan in Fee they aie not as tenants of Com- 
and (^nvey- They between them represent the absolute In- 

ance in I ropor- 1 enth Part: but each has a separate, in- 

tioii to (he In. Interest; and the Proceeding of the one can 

neither avail, nor bind, the other. As the Owner of the 


Inheritance therefore cannot be compelled to join at 
the Instance of the Lessee, a permanent Partition can¬ 
not take place, if the Owner of that Tenth Part will 
not concur. If therefore he was a Party no Relief could 
be prayed against him i nor would he be bound by the 
Partition; or any Right of his precluded to consider 
the Freehold as undivided notwithstanding any Division 
of the temporary Interest. For that Purpose the Owner 
of the Inheritance of this Share is not a necessary Party, 


(a) Amb. rsS, 

(b) Amb, 589. 


(c) Agar r. Fairfax^ Agar 
JhldtKorlk^ 17 Fes. 533. 

Still 
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Still however the Question remains, whether, the 
Owner of the Inheritance not being a Party, a Court of 
Eqjiity will grant a Pat'tition at the Instance ul’tlieLessee 
for Years; or leave him to Law, if it cannot interpose 
effectually for thePurpoee oFa permanent Partition; and 
the Inconvenience of 9 temporary Partition may be urged; 
creating, as the Fr^huld is not to be divided, the Neces¬ 
sity of coming again aftW the I'xpinttiun of the Term: 
but against this Partition no Authority was cited: nor can 
J find any Authority, that tliis Application foi^a,Partition 
cannot be made by a Perboii, having a limited Interest. 


ISIS. 

Bakiito 

V. 

Nash. 


Then how does it stand upon Principle? Courts of Concurrent 
Equity have a concurrent Jurisdiction with Courts of Law J iirisiliction of 
upon i^artiiion; more convenient, nhere the Interest is Ei|«ity upon 
much divided. With that concurieut Jurisidiction is a Partition, 
Court of Equit}’ to adopt the Principle, which prevails at 
Law, or to act upon a different Jh-inciple? Originally Te- Partition be- 
nants in (Common atfd joint Tenants could not have^tvieeuTenants 
compelled iheiflhers to come to a Partition, which tfas in Common 
remedied by the Statute 31 lliinr^ S, giving them the and joint 


same Liight, that Parceners had: and in the iullowing 
ear that was extended to Persons, holding limited Inte¬ 
rests only, for Life or \ cars. Prom that '1 iiiic therefore, 
whatever is the inconvenience of these partialPj^riitions, 
the Law has been established, that a 'I'cnanl fur Years, 
though he has only tiiut limited 1 merest, may compel 
Partition by lit; anti if that is cicnr, a Court of ilqiiity 
cannot upon the Inconyeiiieiiee of a temporary Partition 
permit u Deinurref to a hill by a Plaintiff', having a 
Quantity of Interest, that would entitle hiui to the V\ rit. 

From the general Authorities nothing is to be found 
contradicting this; and there is something tube colleeted 
which confirms it. Jn iheCast ofi/fe//i v. Stade(a), the 


1 enants by 
Stat.^1 Hen, 
8; pxtfndpd 
liv Stai. 32 
Hen. 8, to li¬ 
mited I nterests, 
for Life or 
Tears; and (he 
same Itiuhtiii 
Equity 4»y Ilill 
as at Law by 
Writ. 


(a) 6 tet. 498. 


Lord 
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}8IS. Lord Chancdlor says, At all Events you are entitled 
'BAHUfo ** * Partition during tlie Life of the Tenant for Life 

certainly conceiving, that there may be a limited PaftU 
Nash. during a Tenancy for Life; and I cannot perceive 

any Distinction in this respect between such an Interest 
and a Term of Years: both gaye equal Title to the 
Writ under the Statute 39 Heury 8. 

f 

tn the Case of Turner v. Morgan {a), ihe Lord Chan^ 
eellor sti^s, “ It cannot be denied, that a Partition is due 
** now under tlie Statute, to divide this Species of In- 
** heritance; and I know no Rule but by considering 
** the Commission as due in i< Case, where the Writ 
** would lie;** certainly referring to the Rule of Law, by 
Analogy to which the Conduct of a Court of Equity 
should be regulated: these Authorities establishing the 
Principle, that a Rule of this Kind, involving the Right 
of an individual, should be the same in both Courts; 
and therefore Tenant for Years,*if he would be entitled 
t& Partition at Law, ought to have it in Equity. 

t> 

The only Authority, that appears to consider the Pro¬ 
ceeding by a Bill for Partition as Matter, not of Right, 
but of Discretion, is a Passage in Cartwright v^Pulte- 
nty (//X; where Lord Hardwicke says, ** the Plaintiff 
** must shew a Title in himself in a Moiety, and not 
alledge generally, that he is in Possession of a Moiety; 
** and this is stricter than a Partition at Law where 
** Seisin is sufficient.** 

Discretion in I'his Qiust be taken with the Context. It is stated to be 
Equity to re. discretionary, where there are suspicious Circumstances 

fuse Partition in the PlaintifTs Title; as in that Case a Suspicion of 
upon a su&pici. 

ous Title: but, (a) 8 Ves, 143. . • (b) 2 Jtk, 236. 

if clear, as the 

Writ would lie the Comuiissioii is due of Ri^t. 

Forgery. 
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Forgery* Where the legal Title is under such suspicious 
Circumstances, a Court of Equity may well pause in 
directing Partition: but if the Title is clear, 4 Partition 
is Matter of Right; and it is expressly stated in Parker 
V. Gerard (a), that t\iere is no Instance of not succeed¬ 
ing in suth*a Bill, but where there is not Prpof of Title 
in the Plaintiff; and* in the Case of Cartwright v. Lord 
Bathf the Court gave Leave, and Time for the Plaintiff 
to make out his Jitlc. * 

Therefore both upon Principle and Authority this 
Plaintiff's Title to the Term being plear, and liable to 
no Objection, he is under no Necessity of making the 
Owner of the Inheritance of this Tenth Share a Party: 
nor would it be proper to do so; against whom no Re¬ 
lief could be had, and the Discovery would usetess. 
The Plaintiff is therefore entitled to the same Partition 
here, to which he would clearly under the Statute be 
entitled at Law. Up^ these Grounds this Demurrer 
must be over-rided. 


1813. 

BarimcT 

o. 

Nash. 


Ca) Amb. 2S3. 
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made a Party merely, for Disco, 
very, aitd to matuietn- an injtipos 

tioii'. 
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Spa 

lion, Quare, Whitumrth ▼. Z)a- 

pageSb"^ 

79 . Kfft’Ct of Assignment under a 
Commission of Baukfuptcy ; {mis- 
siiig all k-gal and erittUable Inlc. 
rest. 517 

^e^CoiJTUiBuuoN 1. Sbttlb- 
MCNT 1. SoLICITOK*S BlLL 2. 

BARON AND 

]. Under, a Settlement in Trust to , 
pay th^ Rents and InteWfit to the 

r j 

separate Use for the j6int Lives of 

Husband and Wife; if she surviv. 

ed, for her Heirs and Executors : 

if he survived, according to h^r 

Appointment by Will; ifi Default 

thereof a Limitation over as to the 

0 

real Estate j and, as to the per> 
Bonal, to her Executors, the Wife 
cannot, during thf Coverture, bind 

^ f 

the Capital, surviving to her. Lee 
V. Aluggeridge, 119 

S- As to tl^ Etfect of her suVsequent 
Undertaking, wtien solc,to pay her 
Bond, given during Coverture, the 
Creditor was left to l^w. Lee v. 
Muggeridge, II 9 

3, Where a mairted Woman sfipU' 
lates, that in the event of her sur. 
viving the Property shall be her*s, 
reservKtg no Power of Dtsposition 
^ver it during the Ctverture, there 
are no Means, by which she can 
dispose of it, while cooe/Y. l^S* 

4. Material Representatiim, in the 
* CU'cnmstanees of a Person con. 

^ ' Iractii^g Marriage, made ^od evep 

it , the Instanco of Persbns con. 


., cered in frafdukntly defeating 
such Representation. Page ^5 

5. Husband can disposepf his Wififs 
PfopelMiy in Expectancy against 
every one but the Wife surviving, 

• '405 

See Practice 27. Sjbttlement 3. 
WARoef Court 1, 2. 


BASfAItD. 

1 . Illegitimate Child cannot lal^e by 

the Description of Child of his re. 
puted Father until he has acquired 
the Reputation of being such 
Child. , ‘ 452 

2. Bastard may take by Purchase if 

sufficiently described; and having 
acquired the Reputation of the 
Child of that Person. 466 

See DtviBE 6.' ll. 

BILL OF FORECLOSURE. 

1 . Time enlarged for Appearance to 
8 Bill of Foreclosure under Stat. 
5 tfco. 2 . c. 25: Notice in f he Pa¬ 
rish Church having been prevent, 
ed uhile under Repair. Kntnciet 
T. Broome, 305 


BILL OF INTERPLEADER. 

1. Sheriff levying upon Goods al- 

ledged to be in Settlement, cannot 
maintain a Bill of Inter’pleader. 
SlingBby v, Boulton, 534 

2. Plaintiff in a Bill of Interpleader 
admi<ts a Title against himself in 

' all the Defendants ; and cannot 
*' saj, timt as to some ftfe is a Wtofig. 
doer.' 


BOND 
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^ BOND. 

l^LTaJef a j >itti aiilsi'V^rAl Itoti:!, 
J.iie th ni.;!! he have 

seTpral l'j<ev;’jfi>)»s,cou{^ii>t bring 
a juia^anJ also hevi-ral Actimii. 

. Pa^a 65 


c. 

CiTAllGE. 

5(ee Trust 5, 6. 

'i 

CHAHtTY. 

See Trustee 7. 

CUARlTABLti»USES. 

See CottPoiiAfltoN 2. 

See Bankbupt 7i* 

4 , 

COMPENSATION. 

See Venuur and Vex'd ee 1. 

CONDMION. 

2. Concliliun requiring the Consent 
of Executors to^latriagc not ap. 

^ plied to a Da^iiter, married in the 
.Testator’^ Life vrith his Coonent 
or’suUsf<pi nt Approbation. Pw/v 
neU V. Lijutu , 47.9 

S. That Pact n**t being proj^ed, ar* 
Inquiry was directed. Pffrnctl 
w, L^(tn, ^ * 479 


CONFIRM \TrON. 

See CoRPOuAi’iON 4. Li.ssoe and 
Lessee 5. 

CONSIDERATION. 

See Settdemext I. ^ ^ 

coNs;j'RUCTroN. 

1, Construction of Deeds .* First, that ' 
a Pro’rtsion for Paytoeiit of ‘ the 
“ juK#l*roportion tir Sl|are*’ of ail 
Debts, owing from one Partner 
jointly and as a Partner, referred, 
not to (he Contribution as auiong 
thePartnerSjbuttowimt nith ref('r« 
encft to the Slate of lh“ Piirtiif'r- 
ships Fund, and the Ahiliry of (he * 
other Partners he may erentwatly 

be railed ou to contribute to the 

• • 

joint Debts ;»so as they may be 
fully paid: hecondly, that under a 
provision for Debts of various De¬ 
scriptions no preference wa? in¬ 
tended ; wldch mubt be clearly 
shewn; otherwise the Court favours 
equal [Payment; Thirdly, a refer¬ 
ence to a De^d of a specified D ite, 
there being Two of the .same Date, 
One executed at that 'J'ime, the 
other subsequeutl)', was in the 
Absence of positive Evidence, and 
aided by drcutnstaiice.s, at>piied 
to the former. Wadeeon v. liith- 
ardson, • ^PugeXOS 

% Construction of a Clause, frivi^’g 
. Trustees Liberty to forbear en- * 
fording Payment; that it was for 
their Indemnity; as if with a Vieir 
0*0 4 t« 
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to Insolrency, it'might amount lo 
Fraud. Page 379 

9* As to the Eflect of the Words 
be the same more or less” in a 
Particular of Sale, Qumrc, 376 
4. “ Child" &c. printa facie means 
legitimate. 4C2 

i. Efl'ectof a private Act of Parlia. 
ment, declaring aiji Estate vested 

ill Trustees and their Heirs in 

*. * 

Trust to sell, dfscharge'fi>f^m the 
Trusts of a Settlement f i4k>vesting 
the legal ^ee outstanding under a 
prior Settlement. Bullock v.FlaiU 
gate. 471 

See Dbvisc 3. Etidxmcb 4.Will 5. 

< 

r CONTEMPT. 

a 

&Ve Practice <). 12. 16. Sctteb* 

MENT 2. Waanof Court 1, 3. 

0 

* » 

CONTINGENT EEMAINDERS. 

See Devise 7. Trustee 4, 5, 6. 

CO&TIlIBU'?;iON. 

1. Cori(rii)uti.m enforced among As> 

f 

lignees in U^nkruptuy to re-im. 
burse a Payment b^ one under an 
Order for a Loss occasioned by 
their joint Act; and the Objec* 
tion, that the Defendants acted 
only foroConibrmity npon the Re* 
presentation and A^ivice of the 
Plaintilf^ did not prevail. Lingarti 
0. Droml^. 114 

3. NoConfrihutifju hi^ween Wrohg. 
doers npon entire Damages for a 
Tort. 117* 

See Fartkeuchit 1. 


conversioh. ^ 

1. Where a Testator means to 6on<' 
vert real Esfatc into personal fof 
a particular Purpose, if that Pur* 
pose cannot be served,* tfie Court 
will^not iiifeir any other Purpose. 

See MoKtv> S. Page 171. 

CORPOItA'KON, 

1. Whether a Corporation, consist* 
ing of numerous Governora, would 
be bound by the Acquiescence of 

t 

some, standing by, permitting £>• 
penditure, &c. Quaere, Mocker 
y. Foundling Hospital. 18i 

2. Genera"! Right of Curporationi^ 

of whatever Nature, at Law to 
alienate their Lands, held in Fee, 
subject, as to Ecclesiastical Cor> 
porations to the Restraining Stn* 
totes; and no Instances of a Trnst 
attached upon the Ground of Mia» 
ipplication, as not to Corporate 
Purposes, except the Case of Cur* 
porations, holding to Charitable 
Uses. Ma^or and Commonalty of 
Colchester v. Lowten. 226 

3. Whether such a jurisdiction pro* 

vails, in other Cases, upon an Ap¬ 
plication to Purposes clearly not 
Corporate, Mafksr and 

Commonalty oj C^lchosicr v. 
T.oisien. 220 

4. A Bill on that Ground impeach- 
i!*g Svciirilit‘8 as bbtiiined uodei; 
&n Allude of Trust by the select 
Body of the Corporalton>of CV>f- 
iheeltr^ using tii'e Obmmon 

for 
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for raising Money to defray the 
Kapeiice wf Actions against the 
or and Town Clerk, relative 
4p Electidns of the Recorder and a 
Representative of the Borough in 
, Parliai|iept, dismissed upon vari¬ 
ous subsequent Transactions, es. 
pecially an Award, bjlndidg the 
CurporatioD at large through the 
select Bod^'f afttirig with Autho. 
rity, and upon a fair Question, 
whether the Purpose was Corpo- 
^rate,or not. Ma^or and Common. 
«ltjfofColchester\,LoiS}ien*P.i2Q 

COSTS. 

I. Costa do not follow the Bvent ^f 
the Suit; where a liair Question is 
raised, Staines r» Morris, 8 

9. Though) hy Analogyto the Law, 
Costs do iiot'*St)lluw a Deqree for 
^)ower mereljr, they were given 
upon vexatious Resistance, ffbr- 
gm V. R^der, S|0 

9. Def^dant to a Bill to perpetuate 
Testimony entitled tp his Costs 
immediately after the Conmilssion 
•xecuted upon the Allegation that 
he did not examiqe any Witnesses, 
t Foulds V. Midgle^. 138 

4. Costs upon agroi^ndlt'ss Imputa. 
tion of Fraud. yMajfar and Com. 
monalty ojColchester v, liOicten, 

226 

J. Full Costs on a Demurrer allow¬ 
ed to a third Bill for the ^same 
Cause, under the General Order* 
1794, upon ui subsequent Appli. 
«llii 0 a. GriJ/Uh'^f* Wood. 307 


6. A Re-sale on opening Btddttigi 
producing a considerable Incj/y^se 
of Price no Ground for Costs t« 
the Person, who opened the Bid* 
dings. Trefusis v.Clinton.P.36l, 

See Evidence 3. PAHiiTioNi, 5. 
Patknt 3, Pbactjce 4. 

N 

COW-NANT. 

1. Under !i»Contract for the Assign* 
ment Term, whether from tho 
original Lessee, or a mqi>nc Assig. 
nt'e, the Purchaser must covenant 
fur Indemnity against Payment of 
Rent and Performance of Cove* 
nant,; though he cannot have a 
Coveruant for the Title from the 
Assi^por^ as being an Executor ; 
and also by express Stipulation. 
Staines v. Morsism 8 

Sec BANKauPTc.Y.42. Injunction 
6. Llbsok and Lessee 1. 


D. 

DEBTS. 

See CoNSTBUCTiou 1. Davis® 4. 
Taqsx 5. 

DECREE, pro confe^so. 

See Practice 10. 

. DEPOSITtOxNS. 

See Practice % 18, I9. 

^ ■ DEMUilREr. 
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'I 

DRMtnittFR. 

Sft Bankrupt 76. Moetoaoe 2. 
Fahtutiun 1,2. Practice 30. 

DEVFE. 

1 . Dpv\se of roal l^stafp, though in 
form residuary, Is specific. 

Page 176 

2. Provisions of tlrlfc ShitutP o- P»au<!s 

r 

as to the ExeCiition of ■^oatr.ict'- 
conrorniRg Land Devises. 207 
9. Con'*triiction of a'Devise in Fen 
subject ami chargeable with Annu¬ 
ities,.iipuii the Intention collected 
from the whole Will a l^en.'hcial 
Devise, and not a Trust resulting 

to the Heir as to the ^Mirplu*! be¬ 
yond tiie Annuities. A'/wg v. De- 

nison. * 260 

0 

4. Distinction betiveen a Devise, 
chargf'd with Debts, and on Trust 
tq uay Debts. The former a be¬ 
neficial i^vise, sunjeebto the par¬ 
ticular Purpose; the*''’-lter limit¬ 
ed to the particular Purpose; aiid 
therefore the Intere'-t not cxhauit' 
* ed a resulting Trust for ihe nt-ir, 

272 

f. Under a Devise by* a married 

Man, having no legitimate Chil- 

dren, to the' Children which 1 

may have by A, and living at 

•« 

** my Decease,” natural Cuildreii. 
;who hatf acquired the Uept.tation 
of being bis Chiidrr n «by ht r he- 
fore-the Date of ahe W’^l. entitleti, 
as upon the whole Will iiitentfcd, 
■Aad fttidickntly describ<idreject- 


ing as a Description of the Detl- 
sees. Passages in a writUn Bo^«, 
unattested, of which Probate wa's 

r 4 

admitted, under a Iteferehce in the 
Will to '■* the O*iservii(ions and 
“Directions, ‘which 1 sfiall leave 
“ it4n written Book.” -fVilktnson 

\ li 

V. Ad jm. Page 422 

0. WheiiuT, if there were also legi- 
timafe Children hy the same Mo. 
iher, llif-y could take together un¬ 
der the same Descripiiun ; and 
whether future illegitimate Chil. 
dren can take iind* r any Desnip. 
tion in a will. Quaere, Wilkinson 
V. Adam. 422 

7. Derise to Trustees, their Heirs, 
&c. for the life of the Devisor’s 
Son, to support Contingent Re- 
niiiinders, fit Trust to permit him 
to receive the Rents for l.ife, and 
after his Decease t<3 bis first and 
other Suns in Tail: and equitable 
Estate in the Son ; the legal Estate 
in the Trustees, wbh a legal Re¬ 
mainder to the first and other 

Sops. BiicoCf V. PerkUts. 48& 

* 

*• 

DISCOVERY. 

See Bankruft 7^* llci-lEr S, 

» 

DlSMIS^rON. 

See PnAcTicK29. Spi-xific Per- 

FOUMAMCE 6. , ' 


DOWER. 

\0 


S'cf Cosxai, l| 


ELlCTldl3', 
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E. 

\ 

' EL^CTTON, io fue, V 

See PttACTicE 21 . 

^ • 

eviden(5e. 

• ■ i 

1. DisfiitEtion b»*t\vcen Examination > 

de bene «atid perpotiiatitig 

Testimony, Page 139 

2 . Application for Examination to 
credit, regarded with great Jea¬ 
lousy : confined to Facts alTecting 
Credit, an<l Character only * and 
not material (o'xvbat is in Issue. 

153 

9. On Appeals and Rchearings addi¬ 
tional Evidence permitted in some 
Instances. If the Rule is so, it 
must be subject to Costs, 153 

4. Construction of a Contract; thilt. 
a Refcrenco of the Expences wag 
confined to the Expence of the 
Convey an ce : but the Evidence‘of 
the Attorney was admitted for the 
Defendant to prove the Intention 
of both Parties, according (oVer- 
bal Instructions, that the. Plain¬ 
tiff, the Purchaser, should also 
pay the Exponce of making out 
the Defendant’s Title. Rarnsbufm 
iom T, dosdey^. 185 

0. Parol Evidence of Declarations 
by the Auctioneer at the Sale^ 
warranting the Quantity, receiv. 
•d in Opposition to g s^ecilw 
performance, on the On>|tud of , 
Fraud: not^to ^itforce IVrforro- 
iHi%, tf'Undhv, H^ineheMter. 375 


See Aocxts 2, SpECific 
XOAMANCB 4. 

EXAMINATION.' 

See Evidence 1, 2, 3. 

EXCEPTION. 

See Practice 17* 

% 

ISfxECUTOllS. 

» * 

See PARTiifiasHiP 2, 3. Bbsi 

1 . 


F. 

FAMIfeY COxMPROMlSE. 

• 

1. Family Compromise favoured ; if 

reasonable, and spoil a doubtfiii 
Right; even in the strongest Casc| 
as where one Paity was drunk at 
the Time, P^SQ^^ 

2. Whether upon a ineeb Suposu 

tion of ri^*.jgroviiig erroneous, 
Quccre, » 30 

See Specific P^bforiiance 1. 

FORFEITURE. 

See Lessor and Lessee 3* 

FRAUD. 

1 „ Distinction as to Fraud in Equity 
and at Law. f 98 

2. Marriage Settlement of personal 
Property in general IVniiS, “ all 
Monies, Debt#, Bills, Bonds, 
“ Notes,’* &c. No Inference 
, Ffa«il 
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Fraud from the Cancellation, dur* 
ingVhe T rf'aty upon a fair, mo- 
ral, Consideration, of a Note, the 
only Instrument of that Descrip¬ 
tion ; the Marriage not taking 
Place upon a Represt lUation of 

i * > ‘ ‘ 

the Farticulars or amount. De 
Manneville v. Crompton, Page 

c 

See Construction 2. Costs 4. 
SpcCIIUC Fi^lFORM4»NCE 5. 

FRAUDS, (S/ttfitfe of.) 

Sec Dbtise 2. 


H. 

€- 

, heir; ' 

See Trust 7. 


I. 

i 

ILLEGITIMATE CHILD. 

See BastaKs. 

ILLUSQRY APPOINTMENT 

See Powers 1, 2, 7. - * 

* immorality. 

See Practice 9.‘ * 

IMPLICATION. 

1 . l^pUci^tion. Necessary implica-* 
tiOR i^j^rts, uut natural Neces¬ 


sity, but so strong ProlmbilitjTj 
that an Intention to the contrarjr” 
cannot bo supposed. Page 4116 * 

Sec Trust 4. 

INfANT. 

See liA<livRU^>T (iV. MoRTfiAr.E 1. 
TrusTKE 2. \VaRI> of CoUHT* 

INJUNCTION. 

1. Injunction obtained by Obllgof 

in a joint and several Bond, the 
Co-(»i>!igor not a Party. ChapHn 
V Cooper, 16 

2. Execution upon a joint Judgment, 
with Notice to the Sherifl' of the 
Injiniction, and Directions to the 
Sheriil' not to take the PlaintiGT in 
Equity, not a Breach of the In¬ 
junction. Chaplinv, Cooper, 16 

3. An Injunction, though not to be 

continued with a View to speeslie 
Performance of an Agreement to 
grant a Lease.if under a Clause for 
Re-entry, the Lease, when grant¬ 
ed, would be at an End by the 
Tenubts’s Acts, was mnintainedf 
upon undertaking to give Posses- 
si n, when required hy the Court, 
and paying ^ the Rent due, by 
Waiver of the*Forfeiture, if in¬ 
curred : via distrr ihyig for subse-^ 
quent Kent. Gourfoy v. Duke of 
Somerset, 68 

4. Whether, even without a Right of 
Ue-en^ry the Court, seeing a grosa 

.Case.«/ Wa.sto and Breach of 
Covenant, not to be indemniOed 

m-r « 

by Damages, wouldieavc the Te¬ 
nant 
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to Law> refusinig; BJief, 
^ Quntre, Churltty v, Duke of So- 
* ''merset. Page 68 

sT Under a Bill by some Partners in 
o joint;, Conc<1rn on behalf of thorn, 
selves^ and the others, Three lliin- 
drod in Number, fol* a Dlsbi^ii^on, 
Receiver, &e. and :3li Account, 
alledging Mis-management by the 
Managers, t^ie Court refused to in- 
.terfere by Injunction and the Aji- 
( poinfment of a Receiver, in the 
first Instance, until (hoy had tried 
the Means of Redress, provided 
by the Articles. t . Drury, 

154 

6. Covenant against using Premises 
as a Shop, or Warehouse for any 
Trade, without Licence in Writing, 
<»r permitting any Thing, which 
may grow t6-^he Annoyance or 
Damago of the Lessors, or any of 

Jr 

Iheir otluT Tenants, 

Breach, though not a Nulsanc(f 
in L'lw, public or private, beitig 
an Annoyanc*’, not protected by 
Injunction: there being no^ Li. 
reiue; and Ft rmission oi One 
'J'rade not to be construed a ge- 
iieral lacon.’e for any Tiaile: nor 

■•i 

wi.I the Court en*er. into a Com. 

» . 

pariboti,*whi(^ are ntor# or b 
ofteiisive. Macher Foundling 
jjospiial. IHB 

7. JIcvisH to hrid her Heirs for 

ever, “ in the fullest Coufi^i nee, 
“ that after Decease slid will* 
‘‘devise thd Property to iny Fa 
“ mily*’ trained ta an 


Estate for Life by Decree at the 
Roih, (he Devisee was restjained 
from cutting Timber pending an 
Appeal* Wright't,Atkin». Pag§ 

313 

8. An Answer filed is a suRicient Ob« 

jectron to a Motion to ac| 

Injunctinn to stay Trial: but, aa 
the Defendapt submitted to Ex. 
ceptions the Order was made : an 
insui]^deht Answer being no An. 
swer. llish/on v. Uirch. 309 

9. Injunction against a Verdict in a 
joint Action diosoived as against 
th.ose Defendants who had an. 
S'.vored : not as against all, pmidmg 
Exceptions to the Answers of the 
rest. ‘'{Joseph v. Doubleday, 497 

10. Jiij^inetion not revived pending 

a Re-hearing of an Order,allowing 
an Exception *Ueport, that the 
Answer was rns'ulTicii'nt, Scolt r« 
Ma'kinfosh. 503 

11. lujiinction, restr.iini(^ an SSe. 

cutor', clainiMig under the Will, 
and also C5ift from the IVsta- 
tri\ in IferLife, frpin selling upon 
Aili'iiiiit of intdue Influence. JStf. 
niunds v. Bird^. , 542 

See BANKiiorr' 78. PitxcTiCE25. 
INTEREST. 

See Bankrupt 6i. .Monsy 1, f* 

INTOXICATION. • 

See Lessor and Lessee 5. 

IS>UE. 

See PmACTicE 22. 

JURISDICTION. 
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l.*€arisdictioti of a Court of Equity 
to ol€or a void £^d to be deli, 
vered u;'. Page 244 

See Coapo».ATioir 3. SKTTi.£af£MT 

. if 

'C. _ 


t 

•« 

" « 

LEGACY. 

1. VVlien a Torlod of Payment is 
appointed, the subsequent Failure, 
or Brenrh even, of an eipress 
Condition, annexed to a Legacy, 
cannot affect the Right'to receive 
it. 

$ 

B. I.egacy, reciting the Probability, 
that the Le^atqe was not ihing, 
upon express (Condition, that he 
shall return to England and per¬ 
sonally claim of the Executrix or 
in the^^^hurch Poich, if he shall 
not so claim "wiKjiji^SeTen Years, 
to be presumed dead, ^nd tlie Le¬ 
gacy to fidi into the Residue. 
Puikx. Ilonlditch, ‘2 IS 

8. The Legatee not having r* turned, 
and dying abroad within Seven 
Years, the Legacy was held not 
due * the Existence of the Legatee, 
though appearing btherwi»« / b( ing 

I 

t4> be proved by the ponicular 
Means prescribed j and therefore 
not within the Cases from the 
Civil l.aw, where, the End being 
; obtained^ the Meant were vnot 
T. Uonlditch: 348 


4* Objections of Form, that the 
Plainttli* originally claiming un/ler 
a special Assignment, by VV^y.of 
Supplement set «p a cTilferent ’Fltle, 
as general Creditor, proceeding at 
such not upon ProuUofchis Debt, 
but on the'* mere Admission of the 
£xecut(^r, against a Person, ac. 
countable'to the Executor for 
Assets, not deteifriined. 'Talk r, 
HouldiUh* Page 248 

6. Legacy of £50 for a Ring not 
specific; therefore carrying In* 
(t'rest with other pecuniary Le¬ 
gacies. Apreece r. Jpreece 364 

6. Bequest to a Son of the Testator 
on his accomplishing his Appron. 
ticeship, with the Divhh'nds in the 
me.-n Tii^e for Maintenance ; and 
in case he shall.,d;e, before he ac¬ 
complishes liis .Apprenticeship, 
then and in such Case to the other 
Children. 

The Legacy lapsed by the Death 
of (he Legatee, having accomplisjh- 
ed his Aprenticeship, in the 
Testator’s Life. Huniberstone v. 
Stanton, 385 

7. Bequest over in case of the Death 

of a l^egatee before a certain Pe¬ 
riod takes Eli(W on his Death 
wifltin that Period during the 
T* stator’s Life, 38S 

8. Lppse by Denjfch of the Legatee in 
tlfle Life of the Testator, though 
having survived the Perio4, at 
which Ihe LFgtt^' was to vest; 

that 
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that Evpnt not being provided 
for. Ptfg-e38p 

^ee liEaiDljB 1. Trustee 1. Will 

\ 8 . 

LESSOR AND LESSEE. 

’» > 

1. Lessee under expi'ess Coven^t to 

pay the Rent, and ‘Ipertorm the 
Covenants, liable duHrig the whole 
Term, nb^witWanding Assign, 
ments. 11 

2. Distinction as to Assignee; though 
liable during his own, Pobsession. 

11 

3. Under a Right of Re-entry upon 
under.lettiiig an Advertisement 
does not work a Forfeiture ; but 
was made th< Ground for itnpo<>ing 
TvTim,'Gourlai/\,Dukc of jS'owrr- 

set, ^ 68 

• • 

4. Covenant not to assign v^thout 

Licence, once dispensed with, the 
Condition is gone, both in Law 
and Equity; but the Principle 
questionable, and not to be ex. 
tended : for Instance, to a mere 
Act; where the Lit^nee is to be 
in Writing. 191 

5. Li'ase set a6U|e with Costs ; as ob. 

tained by the c^tmti-Ved and ha¬ 
bitual hitoxtcftfion of the Lessor, 
immediately on coming of Age, 
at a very inadequate Rent; and 
Acts of Contirmaiioii held not suf. 
ficient. V. BtvrrcicL * 1^5 

Covenant i. Injunction 4, 
0. SpEClFJC ^AJtOKMANGE 3. 


See Practice. 25. 

LICENCE. ' 

See Injunction 6. ' Lessor and 
Lessee 4. 

. LIMITATION. V ' 

1. Limitation over after a Liraita* 

tiori, uhii'ii nevei took Effect, ei- 

tabiishvtl ; not 0peratin;nb a Cun. 

ditiuu precedent. Meadows v. 

Parrjf. , Pn^e 124 

* 

LIMITATIONS (Statutes of) 

1. Length of Time adofited in Equity 

by An dogy to the Statute of Li. 
mitatfons. 539 

2. Mqre Demand, without Process 
or Acknowledging lit, not sulliclent 
agauisi the bVitate of Limltatioiis. 

540 

lunacy. 

1. Commission of Lunar,y the^ub- 
jectof DibCivlion; regulated solely 

. by (he Benefit of theLuiiatic^ with 
refereiii-e to the Care ot hib Per¬ 
son and Propert)' : not of couise^ 
therefore upon the mere Fact of 
Lunacy. Tumlineon, Ex paries 5? 

2. The nearest Kelatiuns, though 
opposing a Cnm'uission of Lunacy 
shall have tha Carriage of it, if 
granted ; unh ss some Uea^n to 
the contrary. Tomlinson, ex partem, 

67 

. * 

3. Sentence of the Ecclesiastical 
Court necessary j though,Mar¬ 
riage 
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fia|^ vritd • IS iti the Case of Lu. 
SMu^« Expurte Turing* 140^ 


M. 

• MAINTENANCE. 

S*e Piiw.M oney 1. 

« 

MAR^IAGE,^ 

Ste Condition I, 2. Lunacy 3. 

MHAPPLTCATION. 

See CoiiPORATioM 3. 

MISTAKE. 

•I. An Omission in an Agreement 
by Mis ake stands on the'same 
' Ground as an Omission by Fraud. 

* ; 168 

See Specific PEUYOiiMANCE S. 
AlOPUS. 

Sie Tithes 4. « _. 

MONET. * 

1. Aftf-r the usual Pecree for an Ac¬ 
count Order or Motion to pay into 
Court the Amount of the principal 
?ums, admitteii^o be due by Exa- 
mihiMt?'^ Uia?n Interrogatories: 
not totfended lo interbst. f^oo&v* 
DtMnes, 49* 

3. p«ier on Motion to pa^ into 
Court a principal Sum, with In- 
' ttrest; admitted by the Answer 
t« dmre 'h^tt made to o l^reattr 
Adiid'iiiili' ^*0 


Sj, Clear Rule in Equity, that, where 
real Estate is directed , to be con* 
▼erted into persooaKor a Purpose^ 
which fails either wholly or partt- 
lily, to that Eati’fit the Money is 
considered real Estate. JPe^ge 174 

h|ORTGAGE, 

1. Inquiry directed, in case the 
Mortgagees conWnt to a Sale 
whether it will be for the Benefit 
of the Infant Heir of tlie Mortga. 
gor. Mondetf v. Mondey, ,222 

2. Peinurrcr'to a Bill for Redemp¬ 

tion of u Mortgage upon Twenty 
Y ears Possession by the Mortgagee 
orer-ruled upon Allegation of 
Admission of the Mortgage Title 
within that Period, llodle t. He(tm 
legt ^ 53S 

m * 

NE EXEAT REGNO. 

^ ♦ 

1. Writ of Ne exeat Regno granted 

against a Person, generally resi- 
dent in Ireland ; and in this Coun¬ 
try only for a temporary Purpose; 
under the Circumstances, that a 
Balance wqs sworn to, for which 
Bail might hare been had; that 
the Plaintiffs had a Bill in 
Ireland^ wher^ thh^ransuefiona 
arose, for an Aectpint; ^d a Pro. 
posai of reference? Jlozcdea r^ 
Rogers. 1E9 

2. The Writ discharged on girling 
Security. Hotoden e^lkogers. 129 

S.^Ne eeecat Regno granted: the Pc* 
fendaift’s general Residence bdkig 
in the iVM . 133 

4. Writ 
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4. Writ of Nt es^af Hegna discharg. d 
with Costs: itaviifg issued against 
the Captain of an JSa.^l India Ship, 

* when j^t sailing for Indici, after ' 
a considersebte llesidence in this 
Couatajr. Dick ▼. Swin%n. 

* ^age 371 
o. Writ of Ne f-xeat l^gno, a gn-at 
Prerogative Writ, appKed (o the 
Purpose (ff-equitable Bail. 373 

NEXT OF KIN.* 

See Hsidue 1. 


o 

OUTLAWRY (Plea of,) 

See Pia;Ani.NG J. 

P 

PAPERS. 

See SoLiciToa’s Bilj, 2. 

PAROL EVIDENCE. 

See Evidence *1, '5. Specific Per- 
“rdllMANCE 5. 

« 

^ PARTITION. 

1 . Bill for Partition by Lessee for 
Years. Baring v. Nash. 651 

3. Demurrer, for Cause, that the Bill 
stated the-Defendant’s £|tate not 
with sufficient Certainty, 'Viz. ^Ifat 
he ** is seised in Fee, or otherwise 
well and ore tenus, 

Vou I; 


that the Reversioner was not a 
Party, over-ruled. BaringfetNush, 

Page 551 

,3- No Objection to Partition from 
the Minuteness of the Interest, the 
luctinvenience. Difficulty, or Re- 
lactance of the other 'IQeithnts in 
Common. 

4. Under aaBill for Partition no 

Costs fo the Hearing. 654 

5. Cesfs of the Partition and Con¬ 

veyance in Proportion to t e In¬ 
terests. 554 

6. Concurrent Jurisdiction of Equity 

II pon Partition. 655 

7 . Partition between Tenants in 

(Jonhnoii and joint Tenants by 
Stnt. 31 Urn. 3 : extended b^ 
Stnt 3 : Hen 8^ to limited Inter. 
<‘hts, for Life or A'ears; and the 
saii;e Right sn Equity by Bill asat 
l.aw by Writ. 655^ 

«. hisctcliou in Equity to refuse 
Purlion upon a su.spi^:iuus*'rille ; 
but, if ck‘p,r, as tin- Writ would lie 
the Conmn*ion is due of Right. 

556 

% 

PARTNERSHIP. 

1 . As to the Legality of a Partner¬ 
ship of Sixteen Hundred Shares 
(See Stat. 6 Geo.) 1 . c, 18. s. l 8 ) 
^iid, if legal, tho*€apacity of sqme 
* to sue for a Dissolution o»4^ehaIf 
of the rest, and as to the Necessity 
of an Offer of Contribution, to 
Losses, &c. Queere, Carlen V, 

D u ry. 

a. Surviving Partner, being JB*ecu- 
jfp tor. 



£78 


STABLE OF CONM'KNTS. 


tor, not £*nti*l*’d without express 
'S^ij^ulatiou to an;>' Allow-iuce fog 
carrying on the Trade after the 
Testator’s Death. Burden v. 

r 

Burden^ Pffge 170 

3. Allowed Expences actually in. 
carred under an en noeous Con. 
cedlion, that he was sole Propri. 
etor by Purchase ffom his Co-rxe- 
cutors ; set aside as a Breach of 
Trust; though bona Jide^ Bur. 
den V. Burden* 170 

See iNJUNtSh'ioN 5. 

PAllTY. 

*1. Rule, that a mere Witness, hav¬ 
ing no Interist, ought ii^jt to be a 
Party. 650 

* t* 

^. Exctpli 'IIS to fliat Rule. 650 
See Injuxctiov 1. 

t I 

r 

PA'l'ENl'S. 

granted for an improved 
Steam.Rt^gine ; as not infringing 
upon an existing Ex parte 

Fox, t &7 

2. If the ImproTemij^nts could not 
be used without the Engine, for 
which a Patent has been granted, 
they must wait the Expiration of 
Patent. Ex parte Fox, 67 
8^No tjostil where the Caveat was 
not unreasonable. Ex parte Fog. 

^ 67 

PIN-MONEY. 

1. Pin-money subject to the Properiy 
Tix I not to a Deductictn for Ali¬ 


mony ; as it' is clear of Muinle- 
iiaitce. Ballsy. Couits. Page 29,2 

pleading! 

• 

1. No £Plea of Outlawry i^ a Suit 

fo^he samp Dutj'or Thing, for 
whiWa Rt^jef is sought by the Bill. 
Philips y. Gib bins 181 

2. Bill for an Accbuut under Cov-.- 

nant upon Sale of Good-will not 
to carry on the Trade. Svott v. 
Mackintosh. 5().'J 

3. The u.'iuaJ Course a Bill of Dis¬ 
covery for an Action. Scott 

V. Mackintosh. 50.'? 

4. I’b.M with an Exception, not re- 
qiiiririi; a R"fefeii< <; to (he Answer 
ssliovvi-'d. llo.ee v. D.tppa 511 

5. 'I’o a Bil^to set a'-Ide a Convey¬ 
ance for Fraud, A'". Ph a of Title 
[laramuunt, under a former Con¬ 
veyance of all the Estate and In- 
te!‘(.’st, under which the Plaintiff 
claimecl, allowed, lluiee v.Duppa. 

511 

C. Plea, with Exceptiorvof Matters 


after mentioned, bad. 

514 

y 

POWERS. 

- 


1. Appolntraenl^ of ^200 Stock, 

though a very (pnequ^l Propor¬ 
tion of IheFund, Rteld not illusory- 
Butcher v. Butcher, 79 

2. The Question, whether an Ap¬ 
pointment is, or is not illusory, 

O 

must he determined upon the Cir. 
cum^tances of each Case, accord¬ 
ing to a sound discretion: the 

Power- 
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•Poirer^ however large the Terms, 

• being in some Degree coupled with 
a Tnist: but an equal Distribu. 
tion is not reqhired : nor ifcy Rea¬ 
son fdt rtip I nequality ; uVless a 
Share is clearly ^itnsubstM^iul. 
Butcher v. Butcher, i 79 

3. Under a general Power‘of Ap- 
pointmeiit among all the ('hitJren 
by Deed or Will from 'J'ime to 
I'ime, &c. in Default of Appoint- 
nienl, equally at Twenty-one, &c. 
the Death of one al>o»e that Age 
does not prevent an Appointment 
to the Survivors. Butcher v. But^ 
chcr. 79 

Appointment void as far as it ex. 
coeds the Power; viz. to Grand- 
(hildicn under a Pt^er to ap{ uint 
to Children.* 4iufchcr v. Bulchtr. 

. ' 79 

Appointment ton deceased Child, 
or its Kepicsenta ives void. 91 

6. The old Practice of executing a 

Power of Appointment, after the 
Death of one tif the Gl>j»-cis, l»y ‘ 
giving Part to the >iiivivors,' and 
letting the rest go, a.s in Default 
Itfappointment, among all, in- 
coi rect. , • 92 

7. Vaiioi;^ Con^adictions upon the 
Subject of illusory Appointments. 

97 

8. Power to appoint Estates to be pur¬ 

chased with Money produced bji 
the Sale of other Estates wall eXe- 
cuted by an Appointroentf operat. 
ing direct]y«fr<hf original Estates. 
Mullock T. Fladgate. 4-71 


& Power to appoint an Esta|ie*iii« 
clade.s a Power to dispose of the 
«Esfate and appoint the Produce. 

Page 478 

10 The same Effect has been given 
in the more doubtful Ca^ 5f a 
J’ower to charge; and a Power to 
appoint the Money, produced by 
an Ebtatj;, directed to be sold, has 
'be< ti-»ciV)sidered as a Power to ap¬ 
point the Estate itself, 478 

(t 

See ScTTLLMKNT 3. 

PRACTICE. 

1, Reference of Title before Decree 
only, where Title alone is dis- 
putmrl : refused'therefore, where 
the Purchaser on other Grounds 
|•‘si'•(ell PerfiiDrwtince. Biyth 
Blmhetel. « , 1 

t>. i}e(rosiiiuiis, (aken f/e bene esie^ 
upon the Incap'jrity of the^V^it- 
lO'Sh from a bodily I'^ry, to at¬ 
tend uw, not published; 

* as they*i’,ou!d not be read without 
Proof at thj Trial, that llie Wit. 
ne.vs was then unable to attend: 
but on the Atlidavit of the Surgeon 
as to the Probability of his At¬ 
tends.ice, an Order was made for 
the Otfir«T to attend at*the Trial 
, with the o*ri,;iiian)eposition ; to 
be tendered ; if the IncapTihility 
of the Witinss attend should 
be proved, Ah ifrezcs v. Palmer. 21 

3. Order, that Defciidant a Prisoner 
in Nezegate under Sentence for 
Forgery,being brou ght up fofWint 
P p 2 . 
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of Answer, shonld be turned over 
Fleet f and then cariietil 
back to JSewgate with bis Cause. 
Moss r. Brown, Page f 8 

4. Commission to examine to Credit 
should be executed before D"er<r. 

'Oists given on that Ground. 
Whiter. Fussell. 0 151 

r 

5. Order for Time to answer not cor¬ 

rected extending it Ifti^the usual 
Order for Time to plead, answ’er, 
or demun^ not demurring alone. 
Philipps V. Gibbons. 1S4 

jS. Order to withdraw Rejoinder, and 
rejoin tie novo ; for the Puipuse of 
giving Notice of Intention to dis- 
t put© an Act of bankruptcy, under 
the Slat. •!•() iico. S. c., Itil : lij 
Analogj' to f e >'iacliceat Law lo 
permil^a i*U*a'to'he withdrawn ; 
xequ iri n /, a ceo r cK ng to i he Pra cl i re 
in^tbe £ the Afliduvitto 

S*at5 the Deponent’s Information 
and Bt'lu^r, that it is esseidial to 
the Justice of the Cum?.* Berks v. 
Wigan. ‘ 220 

7. Reference of Title Uefi* re. A n.swer: 
'Flaintifij the Vendor undertaking 
to do all such Acts for the Purpose 
etfexecutin g w hat the Court thinks 
right, as if the Answer was in, and 
the Cause bv jught -to Hearing. 
Mjjj^anno v. Lumlep, 

ion, if the Report shall be 
s' the xlSie, for Compensa. 

' tion: refused as to Indemnity. Bal. 
mmnor. ^nJe^, 238 

8» li^orality^ as sueb^ notpunkbeS 


in Equity ; but considered in pu¬ 
nishing Contempt. Page 2^8 ' 

4 

"JO. The Process to* a D/priree 

pro epnfesso not ^applied to a Pri- 
son^inNewgute under ajCrimirial 
Scnlence-; who if brought up by 
nt^‘as(^orpvs, must be reniauded 
iininediatelv ; and cannot, as in a 
Civil Cas6, be iturned over to the 
Fleet cum causis, subject to the 
farther Prpeess by.Julias Habeas 
Corpus t See. Moss v.Brotcn. 300 

11. Order 'to dismiss the Bill for 

! 

i Want of Prosecution, though re¬ 
gular according to the piescnt 
Practice, not reqi'iriitg Notice, if 
before Replication, nor the Six- 
Cleik's Ccititicate at the 'j’inie of 
making th«^ Motitjii, discharged 
without Ci>sts upon the Defendant’s 
Lachc'S. Brotepe v. Bync. 310 

12. Defendant in Contempt, mukr 
an Oeder for a Messenger, {iiitting 
in an Answer, to which Exception^ 
were allowed, Plainlltf, not having 

' accepted Costs, may immediately 
proceed upon the old Process with* 
out Subpama or Notic/' for a bet¬ 
ter Atisw er: but, if in Custody the 
Process discharged pending the 
Reference by Tender e>f Costs. 
Boehm v. De Fastet. 324 

13. In a Case of doubtful Practice 
farther Time to answer allowed on 
Termv. Boehm x.DeTastet, 334 

.* a ' 

14. ' of continued Practice 

gainst an Ordar ; 9 ^^ourt* 327 

15. Repeated Decltichi^i forming a 

Serial 
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S('ri«-s of. Practice, may amount 
to the^i'V'ftsatdf an Order. P.328 
l6 .\fler Answer' re^rted*insuifi, 
fiW'ot, Plaintifi' may proceed upon 
his old Process of Content with, 
out aAie*w Order, if he hM not 
ajcejited Costa. Chulson^^Bra- 
ham. 5 SSI 

17 . The Practice ih th^ Master’s 

‘9 

OfRne to report an Answer insufK- 
cient generally upon establishing 
one Exception without entering 
into more, ^corrected. Rozeev. 
Gudgeon. 331 

18. Order to read on a Trial directed 
at Law,' Depositions of Witnesses, 
proved by Affidavit, from Age and 
■Infirmity incapable of attending 
without great D**Mger of Death, 
wi h liberty to exanvine them on 
lnterr«)gatori*s* and the Deposi¬ 
tions of such other Persons as 
should be proved at the Trial to be 
dead, or unable to attend : such 
Ordt^, whether to be made in 
Equiry, or left to the Judge at 
Jaw, depending on sound Discrc; 
tion, Corbeft v. Corbett, 335 

g. WUness being proved unable to 
attend a Trial, ancellary to a Suit 
in Equity, the Ddpositrons may 
be read Ivithoul an Order : but 
not without producing the Bill, 
Answer, and all Proceedings. 336 
0. Reference ofTitle before Decree, 

4 

refused, where the Purchasflr on, 
other Grounds resists a Pq|rfbrm- 
ance of the C^tracA. Raton v» 
Rogers. * 361 

1* No tied of Motion to Dismiss tho 


Bill for Want of Prosecution, 

® Three Terms having elapseiifafter 
Answer without Replication, not 
'*necf?s8ary: nor the Six-Clerk’s 
Certificate on the Motion, if pro. 
duced to Register^ wlien the Order 
is drawn up. The Attorney^enem 
retl jt. Finch. Page 368 

22. PracticeoffheCourtofCommore 

Pleas tQiexamine the Affidavit to 
hold io Bail, reducing the Bail ac. 
Cordiiigly, lately adopted by the 
Ciiui t of King's Bench. 373 

23. An Issue directed, liberty .for 
each Party to examine the other 
refused without Consent. Ilomtrd 

V. Urailhwaite. 374 , 

i. Su:igestion, lh^^t the Defendant 

is doubly vexed by Suits in Equity 

ami at Law foi^ ti«e sane Matter, 

♦ 

ascertained by Reference to the 
Master. Uoyd\- Heinzclmun.33l 
26. The Right io the Letter Misjpi^ 
aiid Copy of the Bill h^rivilcge 
ofPeeragfi, "''fpf Parliameulb: at- 
r:ic1iing tljiTi fore to all Scotch and 
Irish Peers. 

Injunction therefore, or other 
Process, not so accompanied, is 
inelToctual. 'Lord Milsingtoun 
y. Earl of Porttnore. 419 

2f). In the Undertakin^to speed the 
^'ausc upon tlie Motion to dismiss 
for want of Prosecution the Term 
includes the Vacation. Findlay t. 
Wood. 499 

27* Form of seperate Examination 
of a married Woman, taken 
Commission. Tdsburgh'eCAsell^ 
Pp3 28. lUtcrui^ 
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48. Rtrfercncft before Decree confin. 
e^ ^ the Cate of Title. Wher*^ 
there was a farther Subject of Dis¬ 
pute, iitider a Claim of Coihpensa- 
tion, it was refused with Costs. 

Y. Skelton, Page 536 

Order to a'meml the Bill, not 
' served or drawn up^ cannot pre¬ 
vent the Motion j:.o dismiss fur 
. want of Prosecution, Morris v. 

Orsm , •* , 523 

After Demurrer over-rult d, 
Otdier of bourse for a Month to 
plead or answer. Griffith v Wood. 

541 

mSte Answer 1, % 3. Bankrupt 
4G. Costs 1,2, 3. Inj^iNcVion 
*. 9. Money 1,^*1. 

f 

PRESUMPTION. 

See Trustee 2. ' 

« «> 

4 

PROPERTY TAX. 

Scl l^lN.Me^Ly 1. 

- i 

PUBLICATION, 

6'c-e Fractici; 2. , 

PURCHASER. 

See Covenant 1. Practice 1,7, 
. 8, 20, ^8. and Vendor and Yen. 

DEE. -s, 

R. 

RECEIVER. 

i. lElec^er granted before Answer 
\ «ip«n, die Bill of a Purchfser pewk 
vis. a Scut instituted 


by the Wife of the Vendor; claim¬ 
ing under a Settlement, vfduntary^ 
as being after Marriage. Metcalfe, 

V. Pulvertoft. •Pflge-'lfsO 

/RECOVEkY. 

See trustee 4. 

RFIDEMPTION. 

< 

See Mo'rtuacb 2., ^ 

re.hearing. 

See Evidence 3. 

. RELIEF. ^ 

1. Principle of Equity, that the De- 
mand of Relief should be,prompt. 

246 

2. Dntinctiun, whether, though it 

would be difhcult to maintain 
under that ^Principle upon the 
Loss of other Reiwd-ies a Security 
invalid in Law. and^ Equity, the 
Court would take away that Be- 
iiebt. 246 

.3. PlaiiitilT, not entitled to I^elief, 
cannot have Discovery. 539 

REMAINDER. 

See Devise 7. 

RESIDUE. 

]. Executor' witfara Legacy, or Ex¬ 
ecutors having ^qual ^Legacies, 

ys 

Trustees for the next of Kin of 
the Residue undisposed oh as hav¬ 
ing Part given, they cannot be in¬ 
tended to take the whole. 277 
** 

• •• 

RESULTING TRUST. 

See Dbtxse 3,*^4« •'IfttusT 3, 7, 8. 

REVOCATION.#' 
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HE^OC '.TION. 1 SOLfCrrOR’S BHX. 

.See Wil/T, 3, 4, 9, 10, l.Vhoagh the Coart will op^h a 

' Solicitor’s Bill, anH order Taxa- 

after several Years, and a 
Security given, or even Payment, 
upon gross Errol’S,. ^faud or un- 
SCOTCH MARIU^G^'^ due Pressure, where nothio| ap- 

Nfe Settlement t. P ^ S 

• • . . and under other tavourable Cir* 

SE'ITLEMENT. camstans^'s, the Court would not 

1. ASettlemen^after a Marriage ill restrain Proceeding upon a Secu- 

Scoiland, not supported against rity, obtained while Burliness was 

Creditors in Bankruptcy, as upon depending. Cooke v. Settree, 

valuable Consideration by a Re- Page 126 

celebration of the Marriage *in 2-Solicitor bound to piDduce Papers 
England : but it was sustained as ^*** Client for him, or in case of 

the Consideration of an Agreement Bankruptcy fgr his Assignees, 

to settle by the Parent of the other (hougti not employed by them, in 
Party. Er pnrte Ha^. Page ll2 Cause, for the Purposes of 

2. No Means of enforcing a ISettle- recc ivjd'‘them ; but not 






roent on Marriage* of an Adult, 
unless the Husband seeks to ob¬ 
tain her Preiperty in Court: hut, 
if Marriage Is Contempt, the 
Court vindicating its .Turisdiction 
by Imprisonment compels a Set- 
nieiif. 300 

.*?. Under a Power to appoint among 
CAtiijiren Interests may be given 

to Grand-children by #i'ay of Set. 

• 0 

tlemenl yith tljp Concurrence of 
their Mother, an Object of the 

Power, and her Husband. White 
V. Sf. Barbe. S99 

See Baron and Feme 1. Fraud 2. 

Ward of Court, 1, 2. * • 

, • • 

SIIEIUFF, 

See Bill of Interpleader 1. 


hound wirhout? Peymtnt to deliver 
them up, or produce them in any 
oth< r Business. Rossv. Laughto^i. 

349 

SPECIFIC ^I’/RFORM VNCE. . 

• ^ 

t. Specific Performance of a parol 
Agreement as'to Land ; the Effect 
of a Family Compromise of doubt¬ 
ful Rights; with Part.performance 
by Possession, and Improvements ; 
and Acquiescence near l^ineteen 
Yi.:ars: a (bird Pejwon being per- 
*mitted to act upon his Concc^it'mn 
of the Rights, not qnestioned at 
the Time by the Defendant j who 
cannot object, that he acquiesced • 
under Expectations froml;hat Pefi,, 
son ; which were in Part disap* 
pointed. Stockley ?. Stocklt-jf- 9S 
' P p 4 2. ReAiMl 
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S. Refiisal of Tenant to execute a 
Ee^se tendered, as satijified with 

^ f 

not as repudiating, the Agreement 
is no G round for refusing him a | 
Specific Pei formance. Gourlajf v, 
Duke of Somerset. Page #>8 

3. Specific PerlolttiJiince of a Con> 
tract concerning L.and not de¬ 
creed on I he Signatitr/s of an Agent 

•without Authority. Hoxeard v. 
Bmaithxoaife. , 202 

4. The Question as to his Authority, 
denied by tile Answer, and by his 
Deposition, stating his Declara¬ 
tion to the contrary at the Time of 
Jlxecution, to be determined by an 
}ssne ; the Evidence of a Vyitit^ss, 

.-impeaching the Ijpt-itruin' nt he lias 
attested, as a Witness to a tViU, 
denying the Sanity of the Di viaor, 
&c. being adnus*ibT-«; but to be 
received with th4 inost an.xiuus 
Jealousy. iyoscorJ v. Braithwaite. 

T ' . 202 

\s. Distinction'bi-tw I en the Admis- 
^ ti^n of parol Evi(lc*ifir.r to supfiort, 
or resist, the specific Performance 
of a Contract fur Land : adm’s- 
sible for the latter Purpose upon 
;^;i«take and Surprise as well as . 
Fraud i not to vary, add to, or i 
explain,, the written Contract. 
Clowes V. lligginson., 52i 

6 Upo» the Arobiguous Terras of a 
Contract, as including or exclud¬ 
ing the 'rimber, the Purchaser's 
' * Bfilfor specific -‘Performance dis. 

'’ nHMedj v^nd having thrpugbout 
i^ttited opon his Construiition h«e 
nc4 permitted to compel the 
^ V em^r- to convejr apoo tfai^ Terns 


he originally offered. (Powes r. 

lligginson, 524. 

7. Specific Performance disd»etion- „ 
ary. V-. * * 3%f 

Jee BANw.iurT 76, *Evii>Eiict 4,^ 
5. L^unction 3. Tnnrj'EB 4. 
Vojr^Rand Vbnube 3. 

STOCK. 

A 

See Bankroft 42. * • 

* 

SUPERSEDEAS. 

See Bankruft 3,4,6, 7,9>iOi U3, 
14, J.5, 17, 18,21, 31,56, 39,49, 
63, 71. 

SUPi’LEMENTAL ANSWER- 

See Answer 1, 2. 

SUPl’LEMENTAL BILL. 

See BANKUUfT^70. 

surprise: 

See Sfecific Performance 5, 

T. 

TIMBER. 

See Injunction 7* 

’ TITHES. 

1. Account of viratial Tithes de¬ 
creed against a Modus of Is. per 
Acre for each .Acre of Marsh Land 
for Tithe of Hay and all other 
vicariaj and small Tithes: the 
Vicarkge appearing to have been 
established by Endowment in 
1367, within legul IPfSinory. Scott 
T. Smith, 142 

TITLE. 



TABLE 

TITLE. 

^See V/ndoh and V knoee 5. 

* TRIAJ^ AT LAY|** 

See PH4CTICE IfT, 19. 

trust. 

# ^ 

1. Order under the Sfatute 36 Geo. 

3. c. 90. 4fpMi Proof, that One 
Trustee was abroad, an ahscond- 
iiig Bankrupt, and not likely <0 
return, that the remaining Trustee^ 
should transfer Sto^ck into the 
Names of himself and another 
Person appointed a Co.Ti|istee. 
Williams v. 'Bird. Page 3 

2. Devise in Trust, subject to the 

Charges, to permit A. to receive 
and take the Renb, and Proftts for 
Life: whether iiot^ Use executed, 
Queere. 137 

3. Devise after payment of Debts, 
Legacies, &c. of specific Freehold 
and Leasehold Estates, to A. sub. 
jetA to Incumbrances: and of all 
other his Freehold and Leasehold 
Estate®, together with all hi.< per¬ 
sonal Estates, to Trustees, to sell; 
and out of the Money in the first 

T^face to pay their Expenccs in 
Execution of thP WiUor Trusts ; 
and wi^iout farther Disposition ap- 
pointing the Trustees Executors. 

A resulting Trust as to the Pro- 
dace of the real Estate for the 
Heir at Law. ffill v. Cock. 12‘i 

4. Trust by Implication witjiuul the 

Word ** Trust.” 273 

5. Devise after a I^irection that all 


I 
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the Debts shall be paid, ai^fiunts 
to a Charge. P(iS£ Sj74 

fi. Distinction bet ween a direct Trust 
^ and a Charge; though enforced In 
Equity much in the same Way. 

276 

7. No resnlting^rfuTt for an Heir, 
taking a Benefit in the Will; but 
sabj**ct to 4^ircumstances. 2/3 

8. l>i*vise of Freehold Estate in Trust 
to and ap{)ly the Money to¬ 
wards Payment of the Legacies; 
the Residue of the pA-suifafTlstate > 
after Payment of Debts, Legacies, 
&c. upon Trust to convert all the 
said Residue of his personal Bii>a4r 
iifto |eady ^lone^,- to be laid out 
in Frcebold P’'l|perty, to be settled; 

The personal Estate leaving a 
Residue beyond the^Charges, the 
real Estate la resulting Trust for 
the,Heir a^l Law; and charged 
with the Legacies, not primarily 
but only as an auxili^y Ftind to 
the persona^ Estate. *Maugha \v. 
Masotl JvO 

See CoNSTiiycTii!^ 5. CoaroBA- 
TK)N2, 4. DEVtSE?. XftUSTEE. 


• . r? 

ft 

TRUSTEE. 

1. Trustee, dying Nineteen Months 
after the Testatrix, without haviogi^ 
acted, held entitled to B Lega^, 
given as B Token of Regard’atrf a 

Recompeoce . 



5^;^ TApLE OF 

Kecji^j^oe for Ills Trouble: no 
U^fuMii or Neglect to act, where 
fieceissary, Appearing. B^ydges v, 
WmUon, Page 134 

2. Tresnmpiion against intending an 

Infant lo be a Trustee. 278 

3. Discretiou of’^'filistees, having 

Power, to change Securities, hut 
not without Cunseiit nut con^ 
irduied, unless mischievously and 
ruinously exercised. De Manne. 
ville V. Crumpton. 351 

4. Troslee' to 'preserve Contingent 
^Remainders joining in a Recovery 

with the^Remainder.man in Tut], 
attained Twenty-one, held 
no Bi^each of T> usC j *and m* Ob. 
jection to a spet iP^ Performance. 

. jBiecoe r. Perkins. 485 

o" preserve Contingent 
Rediainders joining 'to destroy 
them, before the first TenAn* in 
Tail ia Twenty.one,'* liable for a 
BrMcK'of Trust; so a Purchaser 
Notice :* but if after the Te- 
naikV in Tail is Twenljr -one, not i 
punishable, eve.h^'Thcrc the f'rus. 

- tee would not h^ve be'en directed 
to join. 491 

■tS- Trutees to preserve Contingent 
Remainder honorary Trustees : 
not to be compelled to join in de. 
stroying them. 49T 

7.*®Onder the Act of Parliament, 
giving Jurisdiction upcme Petition 
ill Charity Cases, the Trustees, not 
appearing, oMered to shew Cause 
wl^ 'tlie Order prayed should not 
; par/e S^agearfL 496. ’ 

2. X&VSTi 


CONtE?^TS.' 

I . • u. 

USE. 

See TatJS,T^2, 

."isar ''' 

T 

V. 

VENb ' ..N5 VENICE, 

1. Thong’ nernlly, not piii. 

versally, i»ue, it.a Purchaser- 
may tike what .le ran get with 
Compensation for what he cannot 
have, whether that is ever done 
without an express Undertaking 
on hi^'Part to do what the Court 
shall order, Quwre, Baton v. 
Rogers* Page 3^1 

2. Purchaser uol entitled to an 
, Abatement for a Deficit ncy ,in 

Quantity : the Particular describ. 
ing the Estate, as t^oclsisting by 
Estimation of Forty* one- Acres, be 
the same more or less. Winch v. 
Winchester. ^ 373 

3. Formerly a Purchaser was nott’et 

ofT upon a doubtful Title; but 
was compelled to take it, or esta-. 
blish the Objection. 495 

4-. Though generally a Purchaser 

cannot be called on for his Mom.^ 

♦ 

until he has a yet, where he 

is let into*Possessio« upoi^ a mo. 
tiial Confidence of a speedy Title, 

* and the Difficulty is a mutual Sur¬ 
prise, he cannot, without express 
Contract, retain the Possession, 
wirh-hillding the Money. Gibson 
V. Clarke. , , bXiO 

3, Vendor to be a* fiifl^Expence of 
«making out his Title. 629 

6. Purchaser 









